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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing— Federal  Housing 
Commissioner 

24  CFR  Parts  232, 251, 252,  and  255 

[Docket  No.  R-83-1361;  FR-22S6] 

Full  Insurance  and  Coinsurance  of 
Mortgages  Covering  Nursing  Homes 
and  Similar  Projects 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 

ACTION;  Final  rule. 

SUMMARY:  This  final  rule  amends  24 
CFR  Part  232  to  implement  HDD’s 
statutory  authority  to  insure  the 
purchase  or  rehnancing  of  existing 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes.  It 
also  adds  a  new  24  CFR  Part  252  to 
authorize  a  program  of  coinsurance  for 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 

Very  generally,  the  new  coinsurance 
program  tracks  the  Part  232  full 
insurance  program  (including  the  new 
program  provisions  for  the  purchase  or 
refinancing  of  existing  projects).  Where 
there  are  coinsurance  provisions,  they 
track  as  much  as  possible  provisions  in 
the  coinsurance  programs  now 
applicable  to  multifamily  housing 
projects,  i.e.,  24  CFR  Parts  251  and  255, 
with  some  major  differences  including 
changes  in  the  Sound  Capital  Resources 
requirements,  the  creation  of  a 
dedicated  account  for  coinsurance 
obligations,  and  other  changes,  all  of 
which  are  discussed  in  detail  below. 

This  rule  also  makes  several  conforming 
changes  to  24  CFR  Parts  251  and  255. 
EFFECTIVE  DATE:  Under  section  7(o)(3)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(o)(3)), 
this  final  rule  cannot  become  effective 
until  after  the  Hrst  period  of  30  calendar 
days  of  continuous  session  of  Congress 
which  occurs  after  the  date  of  the  rule's 
publication.  HUD  will  publish  a  notice 
of  the  effective  date  of  this  rule 
following  expiration  of  the  30-session- 
day  waiting  period.  Whether  or  not  the 
statutory  waiting  period  has  expired, 
this  rule  will  not  become  effective  until 
HDD's  separate  notice  is  published 
announcing  a  specific  effective  date. 

FOR  FURTHER  INFORMATION  CONTACT. 
James  Hamemick,  Director,  OfHce  of 
Insured  Multifamily  Housing 
Development,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street  SW.  Washington,  DC  20410. 


Telephone  (202)  755-6500.  (This  is  not  a 
toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  Section 
307  of  the  Housing  and  Community 
Development  Act  of  1974  (Pub.  L.  93- 
383)  amended  the  National  Housing  Act 
by  adding  a  new  section  244  entitled, 
"Coinsurance."  Section  244  authorizes 
the  Secretary  of  Housing  and  Urban 
Development  to  insure,  under  any 
provision  of  Title  II  of  the  National 
Housing  Act,  any  mortgage  otherwise 
eligible  under  that  title,  pursuant  to  a 
Coinsurance  Contract  that  provides  that 
the  lender  (1)  assume  a  percentage  of 
any  loss  (and  share  in  Mortgage 
Insurance  Premium  income)  and  (2) 
carry  out  (subject  to  audit  and  review 
requirements)  such  delegated  processing 
functions  as  the  Secretary  approves. 

The  Department  has  previously 
undertaken  a  number  of  coinsurance 
initiatives  under  the  section  244 
authority  and  is  currently  operating 
three  coinsurance  programs.  Regulations 
issued  on  February  12, 1976  (41  FR  6446) 
added  a  new  Part  204  in  Title  24  of  the 
CFR  that  initiated  a  program  of 
coinsurance  for  one-to-four  family 
dwellings  insured  under  section  203  of 
the  National  Housing  Act.  Regulations 
originally  issued  on  July  2, 1980  (45  FR 
45117)  added  a  new  Part  255  that 
authorized  a  program  of  "Coinsurance 
for  the  Purchase  or  Refinancing  of 
Existing  Multifamily  Housing  Projects." 
Part  255  permits  qualihed  lending 
institutions  to  coinsure  and  perform 
delegated  processing  on  mortgage  loans 
on  existing  multifamily  projects  using 
sections  207  and  223(f)  of  the  National 
Housing  Act  as  the  insuring  authorities. 

It  was  extensively  amended  on  March 
31, 1982  (47  FR  13519),  May  25, 1983  (48 
FR  23399),  and  June  24, 1985  (50  FR 
25924). 

A  new  Part  251  was  added  on  August 
9, 1984  (49  FR  32023)  as  a  companion  to 
Part  255.  It  authorizes  a  program  of 
coinsurance  for  newly  constructed  or 
susbstantially  rehabilitated  multifamily 
projects  insured  imder  section  221(d)(3) 
or  section  221(d)(4)  of  the  National 
Housing  Act.  Part  251,  along  with 
current  Part  255,  is  available  to  HUD- 
approved  private  lenders  and  State 
Housing  Agencies;  both  programs  are  in 
operation  and  very  active. 

The  Department  has  moved  forward 
in  implementing  multifamily  coinsurance 
based  on  a  general  policy  of  delegating 
to  participating  FHA  lenders  those 
processing  and  underwriting  functions 
that  lenders  are  capable  of  performing  in 
accordance  with  HUD  criteria,  but 
without  HUD  staff  involvement.  Based 
on  the  Department’s  successful 
experience  with  Parts  251  and  255,  it  is 


now  extending  the  coinsurance  concept 
to  another  currently  active  multifamily 
full  insurance  program — Section  232  for 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 

The  addition  of  this  new  Part  252  will 
result  in  a  comprehensive  HUD  policy 
with  respect  to  delegated  processing. 

For  the  lender  groups  now  eligible  to 
coinsure  section  223(f)  and/or  section 
221(d)  mortgages,  it  offers  a  coinsurance 
vehicle  for  also  Hnancing  nursing  homes 
and  similar  facilities  now  eligible  only 
under  section  232  full  insurance.  For  the 
most  part,  this  new  Part  252  does  not 
differ  in  substance  from  24  CFR  Part  232 
(full  insurance  nursing  homes).  It  has, 
however,  been  reorganized  and 
rewritten  to  follow  the  format  and  “plain 
English"  style  of  Parts  251  and  255  in 
order  to  emphasize  the  fact  that  all 
coinsurance  programs  share  the  same 
coinsurance  policy  framework,  one  in 
which  lenders  agree  to  share  the 
insurance  risk  and  in  return  are 
permitted  to  perform  underwriting  and 
servicing  functions  with  minimal  " 
Federal  involvement. 

In  this  Part  252,  the  requirements 
concerning  property  eligibility,  mortgage 
terms  and  cost  limits,  eligibility  and 
regulation  of  mortgagors,  insurance  of 
advances,  inspections  and  cost 
certification  primarily  track  similar 
requirements  found  in  the  section  232 
full  insurance  program.  With  respect  to 
lender  eligibility  and  contract  rights. 

Part  252  draws  upon  the  existing  Parts 
251  and  255  coinsurance  provisions  with 
some  signiHcant  revisions  which  are 
discussed  below.  There  are  similar 
provisions  with  respect  to  authorization 
of  full  or  partial  reinsurance  at  the 
lender's  option;  acquisition  and  sale  of 
properties  by  the  lender  (not  HUD)  after 
default — including  claims  settlement 
formula  and  risk  share;  restrictions  on 
the  assignment  of  coinsured  mortgages 
to  other  lenders;  lender  obligation  to 
bear  a  deductible  of  5  percent  of  unpaid 
mortgage  balance  at  default;  and  HUD 
guarantees  to  GNMA  providing 
protection  against  coinsurance  losses. 

On  December  31, 1987  a  proposed  rule 
was  published  in  the  Federal  Register 
which  would  authorize  under  Part  232 
the  refinancing  or  purchase  of  existing 
presently  HUD-insured  nursing  homes 
and  related  facilities  and  which  would 
establish  a  new  Part  252  authorizing  the 
coinsurance  of  nursing  homes  and 
related  facilities.  This  rule  makes  Final — 
with  significant  modifications  described 
below — that  proposed  rule. 

A  careful  review  of  the  public 
comments  received  on  the  December  31, 
1987  proposed  rule,  as  well  as  internal 
HUD  reassessment  of  that  proposal,  has 
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resulted  in  a  number  of  significant 
revisions  to  the  original  proposed  rule. 
Among  the  revisions  reflected  in  this 
final  rule  are: 

(1)  A  requirement  to  establish  a 
dedicated  account,  funded  initially  with 
at  least  $500,000  of  the  initial  $1.5 
million  in  liquid  funds  required  for 
Sound  Capital  Resources.  The  account 
will  be  increased  by  a  deposit  at  the 
time  each  case  is  closed  in  an  amount  of 
$1  for  each  $150  of  principal 
indebtedness  until  the  account  reaches 
$3  million.  Thereafter,  a  deposit  of  $1  for 
each  $300  in  newly  closed  principal 
indebtedness  will  be  required.  In 
addition,  an  amount  equivalent  to  four 
years  of  the  lender’s  share  of  annual 
MIP  must  be  deposited  in  the  dedicated 
account. 

(2)  Individual  mortgage  limitations 
based  on  the  lender's  Sound  Capital 
Resources  will  be  imposed.  A  new 

§  252.110  has  been  added  providing  that 
mortgages  may  not  exceed  $10  million 
per  case  until  Sound  Capital  Resources 
reach  $2  million;  $15  million  per  case 
until  Sound  Capital  Resources  reach  $2.5 
million;  and  $20  million  per  case  until 
Sound  Capital  Resources  reach  $3 
million.  Once  Sound  Capital  Resources 
reach  $3  million,  there  will  be  no 
specific  limitations  on  mortgage  amount. 

(3)  Under  the  existing  coinsurance 
provisions,  when  a  lender  disposes  of  a 
project  through  a  competitive  bid 
procedure,  the  amount  which  may  be 
deducted  for  purposes  of  calculating  the 
insurance  claims  payment  is  the  sales 
price  of  the  property,  even  if  this  price  is 
lower  than  the  property’s  appraised 
value.  This  was  revised  in  the  proposed 
rule  to  base  the  deduction  on  the  higher 
of  the  sales  price  or  the  appraised  value 
as  is  now  done  in  negotiated  sale 
situations.  This  flnal  rule  does  not 
follow  the  proposed  rule  but  rather 
tracks  the  existing  coinsurance 
provisions. 

(4)  Under  the  proposed  rule,  the 
current  HUD  claims  settlement  of  85 
percent  of  loss  (72.25  percent  if  the 
lender  carries  reinsurance  at  more  than 
50  percent  or  the  maximum  permitted  by 
State  law)  would  have  been  revised  to 
provide  HUD  settlement  at  75  percent  of 
loss  (or  62.25  percent  for  reinsurance).  A 
corresponding  change  would  have  been 
made  in  the  proposed  rule  to  share 
mortgage  insurance  premiums  on  a  basis 
of  70  percent  to  HUD  and  30  percent  to 
the  Lender.  This  final  rule  maintains  the 
current  HUD  claims  settlement  of  85 
(72.25)  percent  of  loss  as  well  as  the 
80:20  MIP  share  ratio. 

(5)  The  proposed  rule  would  have 
allowed  a  mortgagor  to  rehnance  an 
existing  property  up  to  70  percent  of  the 
lender’s  estimated  value  of  the  property 


without  cost  justification.  The  final  rule 
eliminates  that  criterion  as  a  limiting 
factor. 

Comparison  of  This  Final  Rule  to  Earlier 
Proposed  Rule 

This  final  rule  consists  of  two  parts. 
First,  a  new  Subpart  E  is  added  to  24 
CFR  Part  232 — Mortgage  Insurance  for 
Nursing  Homes,  Intermediate  Care 
Facilities,  and  Board  and  Care  Homes — 
to  implement  HUD’s  authority  to  offer 
full  insurance  of  purchases  or 
refinancings  covering  currently  insured 
projects  under  that  part.  Second,  the  rule 
establishes  a  new  program  of 
coinsurance  of  mortgages  covering 
newly  constructed,  substantially 
rehabilitated  or  currently  insured 
nursing  homes,  intermediate  care 
facilities  and  board  and  care  homes. 

In  addition,  several  conforming 
changes  to  Parts  251  and  255  have  been 
included  in  this  rulemaking. 

New  Subpart  E  to  24  CFR  Part  232 

This  subpart  consists  of  six  sections. 
Section  232.901  states  that 
notwithstanding  the  otherwise 
applicable  requirement  that  mortgages 
insured  under  Part  232  cover  only  newly 
constructed  or  substantially 
rehabilitated  Projects,  a  mortgage 
insured  under  this  subpart  may  be 
executed  in  connection  with  the 
purchase  or  refinancing  of  presently 
insured  Projects  pursuant  to  section 
223(f)  of  the  National  Housing  Act. 
Section  232.902  describes  what  is  meant 
by  an  existing  Project  and  distinguishes 
such  projects  from  those  which  are 
"substantially  rehabilitated.”  Section 
232.903  sets  forth  maximum  insurable 
mortgage  amounts.  Section  232.904  sets 
a  mortgage  term  of  not  less  than  10  nor 
more  than  the  lesser  of  35  years  or  75 
percent  of  the  estimated  remaining 
economic  life  of  the  project.  This 
requirement  is  similar  to  that  in  the 
existing  multifamily  coinsurance 
program  (see  §  255.205).  Section  232.905 
exempts  mortgages  insured  under  this 
new  Subpart  E  from  the  otherwise 
applicable  labor  standards  and 
prevailing  wage  requirements  found  in 
§§  232.70-74.  A  similar  provision  is 
contained  in  Part  255  (see  §  255.209). 
Section  232.906  sets  forth  processing  and 
commitment  procedures.  It  is  based 
upon  §  207.32a(a)  in  title  24  of  the  CFR, 
which  authorizes  full  FHA  insurance  for 
the  purchase  or  refinancing  of  existing 
multifamily  housing  projects. 

The  provisions  of  this  new  Subpart  E 
in  the  final  rule  are  the  same  as  those 
contained  in  the  proposed  rule  with  the 
significant  exception  that  the  final  rule 
strikes  the  provision  in  §  232.903(e)(1) 
authorizing  a  refinancing  mortgage 


without  cost  justification  of  up  to  70 
percent  of  the  Commissioner’s  estimate 
of  the  value  of  the  project. 

New  Part  252  to  Title  24  of  the  CFR 

As  was  noted  earlier  in  this  Preamble, 
this  new  coinsurance  program  follows 
the  existing  full  insurance  nursing 
homes  program  and  tracks  existing 
coinsurance  provisions  found  in  24  CFR 
Parts  251  and  255  with  some  significant 
coinsurance  revisions.  The  revisions  are 
limited  to  this  new  program.  They  relate 
mainly  to  the  coinsuring  lender’s 
financial  requirements  and  are 
described  in  detail  below. 

Subpart  A — General  Provisions 

Section  252.1  Purpose  and  Scope 

In  the  proposed  rule,  coinsurance 
provisions  comparable  to  those  in 
§§  251.1  and  255.1  would  apply  under 
the  new  part.  (No  comparable  Part  232 
section.) 

The  final  rule  removes  paragraph  (c) 
referencing  Section  244(c)  of  the 
National  Housing  Act.  The  Housing  and 
Community  Development  Act  of  1987 
repealed  section  244(c),  therefore  this 
rule  deletes  the  referencing  paragraph  in 
this  new  Part  252. 

Section  252.2  Coinsurance  Contract 

In  the  final  rule,  as  in  the  proposed 
rule,  provisions  comparable  to  §§  251.2 
and  255.2  would  apply  under  the  new 
part.  (No  comparable  Part  232  section.) 

Section  252.3  Definitions 

In  the  final  rule,  as  in  the  proposed 
rule,  the  definitions  in  Part  251  of 
"Builder’s  and  Sponsor’s  Profit  and  Risk 
Allowance”.  "Builder-seller  Mortgagor”, 
“Cooperative  Mortgagor”,  “General 
Mortgagor”,  “Investor-sponsor 
Mortgagor”,  “Limited  Distribution 
Mortgagor”,  and  “Sponsor’s  Profit  and 
Risk  Allowance”,  contained  in  Parts  251 
and  255  would  not  be  used  in  this 
section. 

The  definitions  in  Parts  251  and  255  of 
“Coinsured  Mortgage”,  “Distribution”. 
"Firm  Commitment”,  “Sound  Capital 
Resources”,  and  “Substantial 
Rehabilitation”  are  adopted  for  use  in 
this  section  except  that  the  $6,500  per 
dwelling  unit  requirement  for 
"substantial  rehabilitation”  is  deleted  as 
inapplicable  to  the  types  of  projects 
covered  in  the  new  Part  252. 

Definitions  of  “Nursing  Home”, 
“Intermediate  Care  Facility”,  “Board 
and  Care  Home”,  “Project”,  and  "State” 
would  be  added  in  this  section.  They  are 
essentially  the  same  as  the  definitions 
used  in  the  Part  232  full  insurance 
program. 
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The  final  rule  also  adds  to  this  section 
definitions  of  "Public  mortgagor"  and 
"Residual  receipts”.  The  latter  had  been 
omitted  inadvertently  from  the  proposed 
rule.  "Public  mortgagor”  has  been  added 
to  the  final  rule  based  on  statutory 
changes  in  mortgagor  eligibility  made  in 
the  Housing  and  Community 
Development  Act  of  1987. 

Section  252.4  Effect  of  Amendments 

In  the  proposed  rule,  provisions 
comparable  to  §  §  251.4  and  255.4  would 
apply  under  the  new  part.  [The 
comparable  Part  232  section  is  §  232.96.] 
Final  rule  makes  no  change  in  this 
provision. 

Subpart  B — ^Lender  Requirements 
Section  252.101  Eligible  Lender 

The  proposed  rule  contained  outdated 
provisions  fitim  §§251.101  and  255.101. 
(The  comparable  Part  232  section  is 
232.1(c).) 

The  final  rule  has  been  corrected  to 
include  provisions  from  the  current 
§§251.101  and  255.101. 

Section  252. 102  Review  and  Approval 
as  Coinsuring  Lender 

In  the  proposed  rule,  except  for  the 
Sound  Capital  Resources  Requirement, 
provisions  comparable  to  §§251.102  and 
255.102  would  apply  to  mortgagees 
approved  as  coinsuring  lenders  under 
the  new  part.  (No  comparable  Part  232 
section.) 

Under  the  proposed  rule,  liquid  assets 
of  $1,500,000  (rather  than  $500,000  as  in 
the  221(d)  and  223(f)  coinsurance 
programs)  would  have  been  required  to 
meet  the  Sound  Capital  Resources 
requirement.  Also,  an  additional  one 
dollar  in  liquid  assets  would  have  been 
required  for  each  $200  (rather  than  j300) 
in  outstanding  principal  indebtedness  of 
a  lender’s  coinsured  mortgages. 

Under  the  final  rule,  liquid  assets  of 
$1,500,000  will  still  be  required  to  meet 
the  Sound  Capital  Resources 
requirement.  The  lender  must  also 
establish  and  maintain  a  dedicated 
account  for  coinsurance  obligations, 
funded  initially  with  at  least  $500,000  of 
the  liquid  funds.  The  lender  must  make 
deposits  to  and  maintain  the  dedicated 
account  at  a  level  of  an  additional  $1  for 
each  $150  of  newly  closed  principal 
indebtedness  until  the  account  reaches 
$3  million  and  $1  per  $300  thereafter.  An 
amount  equivalent  to  four  years  of  the 
lender’s  share  of  annual  MIP  must  also 
be  deposited  in  the  dedicated  account. 
At  the  lender’s  option,  the  deposit  may 
be  made  at  closing  or  in  increments 
within  four  years  of  closing.  Potential 
sources  for  the  additional  deposit 
include  the  lender’s  share  of  annual 


MIP,  the  lender’s  premium,  or  letters  of 
credit  converted  to  cash  at  the  end  of 
the  four-year  period.  The  dedicated 
account  will  be  credited  toward  the 
lender’s  Sound  Capital  Resources 
requirement. 

Withdrawals  from  the  dedicated 
account  will  be  restricted  to  purposes  of 
meeting  the  lender’s  coinsurance 
obligations  as  specified  in  the  program 
handbook. 

Further,  the  final  rule  adds  a 
paragraph  similar  to  that  contained  in 
the  corresponding  sections  in  Parts  251 
and  255  requiring  HUD  approval  before 
any  transfer  of  lender  assets  which 
would  affect  Sound  Capital  Resources. 

Finally,  the  proposed  rule  would  have 
required  that  technical  staff  experienced 
in  the  operation  and  management  of  the 
facilities  covered  under  this  Part  252,  be 
in  the  direct  employ  of  the  lender.  The 
final  rule  requires  ^at  the  lender  have 
in  its  own  employ  staff  who  have  broad 
experience  in  the  development/ 
management/operation  of  residential 
healthcare  facilities  and  who  are  able  to 
analyze  data  on  an  individual  project 
provided  by  technical  experts  (who  may 
be  under  contract  or  in  the  employ  of  the 
lender). 

Section  252.103  Duration  of  Approval 

In  the  proposed  rule,  provisions 
comparable  to  §  §  251.103  and  255.103 
would  also  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section.) 

No  change  in  final  rule. 

Section  252.104  Withdrawal  of 
Approval 

In  the  proposed  rule,  provisions 
comparable  to  §§251.104  and  255.104 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  No  change 
in  final  rule.  In  addition,  specific 
langauge  regarding  non-maintenance  of 
the  dedicated  account  for  coinsurance 
obligations  (§  252.102(a)(3))  has  been 
added  to  the  final  rule.  Failure  to 
properly  maintain  this  account  is  added 
as  a  ground  for  withdrawal  of  lender 
approval,  and  increased  deposit 
requirements  as  a  potential  condition  of 
a  lender’s  probation.  (No  comparable 
Part  232  section.) 

Section  252.105  Delegation  of 
Servicing 

In  the  proposed  rule,  provisions 
comparable  to  §§251.105  and  255.105 
would  apply  under  the  new  rule.  (No 
comparable  Part  232  section.) 

Final  rule  makes  no  change  in  this 
provision. 


Section  252. 106  Assignment  of  and 
Participation  in  Coinsured  Mortgages 

The  proposed  rule  contained  outdated 
provisions  from  §  §  251.106  and  255.106. 

Final  rule  reflects  minor  changes  from 
proposed  to  track  verbatim  revised 
§§  251.106  and  255.106. 

Section  252.107  Reinsurance 

In  the  proposed  rule,  provisions 
comparable  to  §  §  251.107  and  255.107 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section.) 

Final  rule  makes  no  change  in  this 
provision. 

Section  252.108  Pledging  and  Other 
Security  Arrangements 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.108  and  255.108 
would  apply  to  coinsuring  lenders 
approved  under  the  new  part.  (No 
comparable  Part  232  section  but  232 
does  reference  back  to  Part  207.  See 
§§232.251  and  207.261.) 

Final  rule  makes  no  change  in  this 
provision. 

Section  252.109  Minimum  Principal 
Loan  Amount 

Section  419  of  the  Housing  and 
Community  Development  Act  of  1987 
prohibits  a  mortgagee  or  lender  from 
requiring,  as  a  condition  of  providing  a 
loan  insured  under  the  NHA  or  secured 
by  a  mortgage  insured  imder  the  NHA, 
that  the  principal  amount  of  the  loan 
exceed  a  minimum  amount  established 
by  the  mortgagee  or  lender.  The 
provision  also  prohibits  a  mortgagee 
from  requiring  a  minimum  principal 
amount  to  be  outstanding  on  the  loan 
secured  by  the  existing  mortgage.  The 
final  rule  adds  this  section  implementing 
these  statutory  provisions. 

Section  252.110  Limitations  on 
Individual  Mortgage  Amounts 

The  final  rule  adds  a  provision  not 
found  in  the  proposed  rule  providing 
that  mortgages  may  not  exceed  $10 
million  per  case  until  Sound  Capital 
Resources  reach  $2  million,  $15  million 
per  case  until  Sound  Capital  Resources 
reach  $2.5  million,  and  ^  million  per 
case  imtil  Sound  Capital  Resources 
reach  $3  million.  Once  $3  million  is 
reached,  there  will  be  no  specific 
limitations  on  the  mortgage  amount. 

Subpart  C — ^Program  Requirements 

Section  252.201  Eligible  Project 

In  the  proposed  rule,  paragraph  (a)  of 
this  section  generally  would  have 
tracked  the  existing  §  232.39.  However, 
the  Department  sought  public  comment 
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on  alternative  versions  of  subparagraph 

(a)(2)  as  it  related  to  occupancy  density 
requirements  for  board  and  care  homes. 
Alternative  A  of  the  rule  text  would 
have  provided  for  a  maximum  ratio  of 
four  persons  per  bedroom  and  per  full 
bathroom  in  the  facility.  Alternative  B 
would  have  offered  this  four-person  per 
bedroom  and  per  bathroom  standard  as 
a  suggested  norm,  but  it  would  only  be 
the  rule  in  those  States  where  speciHc 
standards,  as  promulgated  under  section 
1616(e)  of  the  Social  Security  Act,  did 
not  exist.  Where  State  standards  were 
in  place.  Alternative  B  would  defer  to 
the  State  requirement. 

Alternative  A  is  contained  in  the  final 
rule.  This  alternative  conforms  with  the 
provision  in  Part  232  which  governs  the 
full  insurance  program.  The  full 
insurance  provision  was  adopted  in  1985 
after  considerable  public  comment,  and 
given  the  limited  public  comment  to  the 
alternatives  presented  in  the  proposed 
rule  (2  in  support  of  Alternative  B  and  1 
in  support  of  a  more  restrictive 
Alternative  A),  we  do  not  feel  it  is 
appropriate  to  change  the  outstanding 
policy  as  contained  in  Part  232.  This  will 
provide  a  uniform  underwriting  base  for 
all  HUD-insured  and  coinsured  board 
and  care  homes. 

The  occupancy  density  and  facility- 
type  standards  established  by  States 
and  localities,  by  a  large,  address  health 
and  safety  concerns.  They  vary  widely 
from  State  to  State,  and  from  locality  to 
locality  (each  State  may  designate  one 
or  more  State  or  local  authorities  which 
can  establish  and  enforce  standards). 
The  requirements  tend  to  be  more 
restrictive  in  many  jurisdictions  than 
those  in  Alternative  A.  While  the 
Department  equally  shares  the  concern 
for  human  safety,  our  standards  must 
also  address  the  property  as  security  for 
a  coinsured  mortgage.  Therefore,  we 
have  decided  to  retain  the  one-to-four 
person  per  bedroom  occupancy  and  to 
set  the  maximum  ratio  of  four  persons  to 
every  full  bath.  The  facility  must  also 
adhere  to  State  and  local  occupancy 
requirements  if  a  stricter  degree  of 
regulation  is  required  under  State  or 
local  law. 

(b)  Provisions  comparable  to 

§§  251.201(b)  and  255.201(b)  would 
apply  to  mortgages  coinsured  under  the 
new  part.  (No  comparable  Part  232 
section.)  The  final  rule  makes  no  change 
in  this  paragraph. 

(c)  Provisions  comparable  to 

§§  251.201(c)  and  255.201(c)  would  apply 
to  mortgages  coinsured  under  the  new 
part.  (No  comparable  Part  232  section.) 
The  final  rule  makes  no  change  in  this 
paragraph. 

(d)  Provisions  comparable  to 

§§  251.201(d)  and  255.201(d)  would 


apply  to  mortgages  coinsured  under  the 
new  part.  (No  comparable  Part  232 
section.)  The  Hnal  rule  makes  no  change 
in  this  paragraph. 

(e)  Provisions  comparable  to 
§§  251.201(e)  and  255.201(e)  would  apply 
to  mortgages  coinsured  under  the  new 
part.  (No  comparable  Part  232  section.) 
The  final  rule  makes  no  change  in  this 
paragraph. 

Section  252.202  Eligible  Mortgagors 

In  the  proposed  rule,  this  section 
tracked  the  existing  §  232.20. 

The  word  “public”  is  added  to  this 
section  in  the  final  rule  based  on 
statutory  changes  imposed  by  the  HCD 
Act  of  1987  expanding  mortgagor 
eligibility  under  the  nursing  home 
program  to  "public  mortgagors”. 

Section  252.203  Maximum  Mortgage 
Limitations 

In  the  proposed  rule,  the  mortgage  is 
limited  to  a  principal  obligation  not  in 
excess  of  90  percent  of  the  lender’s 
estimate  of  the  value  of  the  property  or 
project,  including  equipment  to  be  used 
in  its  operation,  when  the  proposed 
improvements  are  completed  and  the 
equipment  is  installed.  (This  section  is 
based  upon  §  232.30.) 

The  final  rule  retains  the  90  percent  of 
value  wording  and  also  includes  the 
specific  provisions  in  §  255.203  (b)  and 
(c)  regarding  Value  and  Debt  Service 
Limits.  Additional  limits  imposed  on 
rehabilitation  projects  track  those  in 
§  232.32  although  the  wording  has  been 
changed  to  the  plain  English  style  of 
Parts  251  and  255. 

Section  252.204  Maximum  Interest 
Rate 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.204  and  255.204 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  section  is  232.29.) 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.205  Term  of  the  Mortgage 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.205  and  255.205 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  section  is  232.27.) 

The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.206  Lenders  Fees  and 
Premiums 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.206  and  255.206 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  sections  are  232.10  and  232.12.) 


The  final  rule  makes  no  change  in  this 
section. 

Section  252.207  Coinsurance  of 
Mortgages  in  Lender's  Portfolio 

In  the  proposed  rule,  generally,  the 
provisions  of  §§  251.207  and  255.207 
would  apply  to  mortgages  coinsured 
under  the  new  part.  The  only  difference 
is  that  mortgages  in  which  no  equity  is 
removed  would  not  be  subject  to  the  one 
fourth  limitation  of  paragraph  (a)(2). 

The  final  rule  makes  no  change  in  this 
section. 

Section  252.208  Nondiscrimination  in 
Occupant  Eligibility  and  Employment 

In  the  proposed  rule,  paragraphs  (a), 

(b)  and  (c)  of  this  section  would  be 
based  upon  §  232.34.  Paragraphs  (d),  (e) 
and  (f)  would  be  based  upon 
§§  251.208(c),  (d)  and  (e)  and  255.208  (c), 
(d)  and  (e). 

The  final  rule  adds  a  paragraph 
requiring  the  mortgagor  to  certify  it  will 
not  sell  the  project  as  long  as  the 
mortgage  is  coinsured  unless  the 
purchaser  agrees  to  comply  with  the 
requirements  of  this  Part  252.  (Based  on 
§§  251.208(g)  and  255.208(g).) 

Section  252.209  Labor  Standards  and 
Prevailing  Wage  Requirements 

In  the  proposed  rule,  with  the 
exception  of  mortgages  coinsured  under 
Subpart ),  the  provisions  of  §  251.209 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (The 
comparable  Part  232  sections  are  232.70 
through  232.74.) 

The  final  rule  makes  no  change  in  this 
section. 

Subpart  D — Processing  and  Commitment 

Section  252.301  Processing  and 
Development  Responsibilities 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.301  and  255.301 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (No 
comparable  Part  232  section.) 

The  final  rule  adds  two  provisions 
making  the  FHA  Commissioner 
responsible  for  a  market/submarket 
impact  analysis  of  the  proposed  project 
and  making  the  lender  responsible  for 
initiating  the  intergovernmental  review 
process  in  certain  cases. 

Section  252.302  Processing  and 
Commitment 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.302  and  255.302 
would  be  applicable  to  mortgages 
coinsured  under  the  new  part.  (No 
comparable  Part  232  section.) 

The  final  rule  makes  no  change  in  this 
section. 
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Section  252.303  Required  Certificates 

The  proposed  rule  added  a  section  to 
the  basic  Part  251  structure  based  upon 
the  current  §  232.6.  It  set  forth  the  State 
certification  requirements  contained  in 
Part  232. 

Section  410  of  the  Housing  and 
Community  Development  Act  of  1987 
revised  the  State  certiHcation 
requirements  for  nursing  homes  and 
related  facilities.  The  final  rule  reflects 
these  new  statutory  provisions. 

Subpart  E — Insurance  of  Advances; 
Insurance  Upon  Completion; 

Construction  Period 

Section  252.401  Insurance  of  Advances 
or  Insurance  Upon  Completion; 
Applicability  af  Requirements 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.401  and  255.401 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (No  comparable 
Part  232  section.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Section  252.402  Insurance  of  Advances 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.402  and  255.402 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  comparable 
Part  232  provision  for  paragraph  (a)  of 
this  section  is  232.61;  for  paragraph  (b) 
of  this  section  it  is  §  232.55;  for 
paragraph  (c)  it  is  §  232.57;  and  for 
paragraph  (d)  it  is  §  232.56.) 

The  final  rule  makes  no  substantive 
changes  in  this  section. 

Section  252.403  Insurance  Upon 
Completion 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.403  and  255.403 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (The  closest 
comparable  Part  232  provision  is 
§  232.50(a)(3).) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Section  252.404  Requirements 
Applicable  to  Both  Insurance  of 
Advances  and  Insurance  Upon 
Completion  Cases 

In  the  proposed  nile,  provisions 
comparable  to  §  §  251.404  and  255.404 
would  apply  to  mortgages  coinsured 
under  the  new  part.  Comparable  Part 
232  provisions  for  each  paragraph  of  this 
section  are  as  follows: 

(a) — §  232.56  is  closest  comparable, 

(b)  — no  comparable  provision,  (c)(1)— 
232.80,  (c)(2)— §  232.80,  (c)(3)— §  232.82, 

(c) (4)— §  232.83.  (d)(1)— 5  232.85(a). 

(d) (2)— §  232.84,  §  232.85,  (e)— 232.85. 
(f)— §  232.88,  (g)— §  232.87,  (h)— §  232.91, 
(i)— §  232.92. 


The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.405  Lender  Review  of 
Mortgage  Amount 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.405  and  255.405 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (Closest  comparable 
Part  232  provision  is  §  232.89.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Section  252.406  Application  of  Net 
Income  Received  Before  Beginning  of 
Amortization 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.406  and  255.406 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (Comparable  Part 
232  provision  is  §  232.62.) 

The  final  rule  makes  a  technical 
correction  changing  the  word 
“Commissioner”  to  “lender”  regarding 
the  determination  of  the  application  of 
net  income  prior  to  the  beginning  of 
amortization. 

Section  252.407  Endorsement  by 
Commissioner 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.407  and  255.407 
would  apply  to  mortgages  coinsured 
under  the  new  part.  (No  comparable 
Part  232  provision.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Subpart  F — Mortgage  and  Closing 
Requirements 

Section  252.501  Mortgage 
Requirements — Real  Estate 

In  the  proposed  rule,  provisions 
comparable  to  §  §  251.501  and  255.501 
would  apply.  (Comparable  Part  232 
section  is  §  232.25a.) 

The  final  rule  makes  no  substantive 
change  in  this  section. 

Section  252.502  Title 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.502  and  255.502 
would  apply.  (Comparable  Part  232 
sections  are  §§  232.595  and  232.600.) 

The  Hnal  rule  makes  no  substantive 
change  in  this  section. 

Section  252.503  Mortgage  Provisions 

In  the  proposed  rule,  except  for 
paragraphs  (i),  (j)  and  (k),  provisions 
comparable  to  §§  251.503  and  255.503 
would  apply.  The  new  paragraph  503(i) 
was  based  upon  §  232.37  and  related  to 
prepayment  privileges  and  prepayment 
charges  for  the  various  categories  of 
projects  covered  in  the  new  part,  and 
allowed  a  prepayment  lock-out  and 
penalty  as  agreed  upon  between  the 
mortgagor  and  the  coinsuring  lender 


consistent  with  HUD  requirements.  This 
differs  Horn  §  232.37  where  the 
mortgagor  may  prepay  up  to  15  percent 
in  any  calendar  year  without  penalty. 
Paragraph  (j)  relating  to  late  charges, 
was  the  same  as  §  232.38a.  Paragraph 
(k),  on  retaining  property  for  residential 
purposes,  was  deleted. 

In  the  Hnal  rule,  paragraph  (j)  relating 
to  late  charges  was  revised  to  track  the 
provisions  found  in  §§  251.503(j)  and 
255.503(1).  Also,  paragraph  (k)  is 
inserted,  similar  to  Parts  251  and  255, 
prohibiting  use  of  the  project  for  any 
purpose  other  than  as  a  residential  care 
facility  eligible  under  this  Part. 

Section  252.504  Mortgage  Lien  and 
Other  Obligations 

In  the  proposed  rule,  this  section  was 
based  upon  §  232.26. 

The  final  rule  is  similar  except  it  has 
been  modiHed  to  conform  with 
§  251.504. 

Section  252.505  Regulatory  Agreement 

In  the  proposed  rule,  provisions 
comparable  to  §  §  251.505  and  255.505 
would  apply.  (Comparable  Part  232 
provision  is  §  232.45.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Section  252.506  Other  Closing 
Documents 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.506  and  255.506 
would  apply.  (No  comparable  Part  232 
provision.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Subpart  G — Requirements  Relating  to 
Structure  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

Section  252.601  Requirements 
Applicable  to  all  Projects 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.601  and  255.601 
would  apply.  (Closest  comparable  Part 
232  sections  are  §§  232.20  and  232.13a.) 

The  Hnal  rule  makes  no  change  in  this 
section. 

Subpart  H — Program  Requirements 
Relating  to  Project  Operation 

Part  232  is  silent  concerning  the 
various  operating  requirements  set  forth 
in  Subpart  H  of  our  current  coinsurance 
programs  except  for  a  general  grant  of 
regulatory  authority  provided  the 
Commissioner  in  §  232.45.  With  respect 
to  this  new  coinsurance  program,  the 
following  express  operating 
requirements  found  in  Parts  251  and  255 
will  apply. 
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Section  252.701  General 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.701  and  255.701 
would  apply  to  mortgages  coinsured 
under  the  new  part. 

The  final  rule  makes  no  change  in  this 
section. 

Section  252. 702  Reserve  for 
Replacements  and  General  Operating 
Reserve 

(a)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (a)  of 

§§  251.702  and  255.702  would  apply  to 
mortgages  coinsured  under  the  new  part. 

The  Hnal  rule  inserts  a  requirement  to 
include  funds  for  the  repair  and 
replacement  of  major  movable 
equipment  in  the  reserve  for 
replacements,  but  is  otherwise 
unchanged. 

(b)  This  paragraph  remains  reserved 
in  the  Hnal  rule. 

(c)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (c)  of 

§§  251.702  and  255.702  would  apply  to 
mortgages  coinsured  under  the  new  part. 
(No  comparable  Part  232  provision.)  The 
Hnal  rule  makes  no  substantive  change 
in  this  paragraph. 

Section  252. 703  Charges  for  Facilities 
and  Services 

In  the  proposed  rule,  the  mortgagor 
would  determine  charges  taking  into 
account  facilities  and  services  offered 
by  the  Project. 

The  Hnal  rule  retains  that  provision 
and  adds  a  new  provision  prohibiting 
the  collection  of  admission,  founder,  life- 
care  or  similar  fees  or  payments.  This 
prohibition  has  been  a  long-standing 
administrative  policy  and  is  consistent 
with  the  similar  prohibition  at  §  251.703. 

Section  252. 704  Use  of  Project  Funds 

In  the  proposed  rule,  provisions 
comparable  to  §§  251.704  and  255.704 
would  apply  to  mortgages  coinsured 
under  the  new  part. 

The  Hnal  rule  makes  no  change  in  this 
section. 

Section  252.705  Distribution  and 
Residual  Receipts 

(a)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (a)  of 

§§  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

(b)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  (b)  of 

§§  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

(c)  [Reserved] 

(d)  [Reserved] 

(e)  In  the  proposed  rule,  provisions 
comparable  to  paragraph  [e]  of 

§S  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 


[f]  In  the  proposed  rule,  provisions 
comparable  to  paragraph  [f]  of 

§  §  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

[g]  In  the  proposed  rule,  provisions 
comparable  to  paragraph  [g]  of 

§§  251.705  and  255.705  would  apply  to 
mortgages  coinsured  under  the  new  part. 

The  Hnal  rule  adds  a  paragraph  [c] 
prohibiting  distributions  on  projects 
owned  by  nonproHt  or  public 
mortgagors  and  reorganizes  the  section. 

Section  252. 706  Project  Management 

[a]  In  the  proposed  rule,  provisions 
comparable  to  paragraphs  [a]  through  [i] 
of  §§  251.706  and  255.706  would  apply  to 
mortgages  coinsured  under  the  new  part. 
The  remaining  paragraphs  of  that 
section  would  not  apply. 

The  Hnal  rule  makes  no  substantive 
change  in  this  section. 

Subpart  I — Contract  Rights  and 
Obligations 

In  Part  232,  the  subject  matter  of 
Subpart  I  is  covered  by  a  reference  back 
to  a  similar  subpart  in  Part  207.  In 
developing  the  Part  251  and  255 
coinsurance  programs,  the  Department 
considered  what  modifications  in 
“Contract  Rights  and  Obligations"  as 
found  in  Part  207,  would  be  needed  for 
coinsurance  and  promulgated  them  as  a 
Subpart  I  in  both  parts.  In  the  proposed 
version  of  this  new  Part  252,  the 
Department  incorporated  the  existing 
coinsurance  Subpart  I  with  the  following 
major  exceptions. 

[1]  The  coinsurance  share  ratios  found 
in  §§251.820  and  255.820  [85  percent  of 
loss — 72.25  percent  if  the  lender  carries 
the  maximum  allowable  reinsurance] 
were  changed  to  a  basic  75  percent  of 
loss  ratio.  With  reinsurance  the  new 
ratio  would  have  been  62.25  percent  [see 
new  §  252.820]. 

[2]  The  provisions  in  §  §  251.822[f]  [1] 
and  [2]  and  255.822(f)  [1]  and  [2],  relating 
to  amounts  deductible  where  the  lender 
must  dispose  of  the  project,  were 
changed  to  require  a  deduction  equal  to 
the  higher  of  the  sales  price  or  the 
appraised  value  of  the  property  in  every 
case  [see  new  §  252.822[f]]. 

[3]  Insurance  benefits  would  be  paid 
in  cash  unless  the  lender  files  a  written 
request  for  payment  in  debentures  [see 
§  252.819). 

In  the  final  rule,  items  [1]  and  [2] 
above  are  changed.  Instead  of  the 
proposed  rule  items,  the  analogous 
provisions  found  in  Parts  251  and  255 
are  adopted.  The  mortgage  insurance 
premium  split  is  also  revised  in  the  Hnal 
rule  to  conform  to  Parts  251  and  255. 


Subpart ) — Coinsurance  of  Mortgages 
Covering  Existing  Projects 

In  the  proposed  rule,  this  subpart 
consisted  of  six  sections  similar  in 
sequence  and  substance  to  those  found 
in  the  new  Subpart  E  to  24  CFR  Part  232 
which  was  described  above. 

The  Hnal  rule  strikes  the  provision  in 
§  252.903[c][l]  authorizing  a  refinancing 
mortgage  without  cost  justiHcation  of  up 
to  70  percent  of  the  lender's  estimate  of 
value  of  the  project. 

Public  Comments 

A  total  of  18  public  comments  were 
received  on  this  rule.  Twelve  were  from 
private  businesses  or  corporations.  Hve 
from  national  trade  associations  or 
organizations,  and  one  from  a  public 
entity.  The  comments  raised  the 
following  issues. 

1.  Coinsurance  Risk  Sharing  Ratio — 
The  proposed  rule  set  forth  a  change  in 
the  risk  sharing  ratio  from  the  85:15 
formula  under  the  221[d]  and  223[f] 
Coinsurance  programs  to  a  75:25  ratio 
under  this  Part.  'This  was  done  not 
because  the  likelihood  of  default  might 
be  greater  in  this  program,  but  rather 
that  the  relative  loss  on  a  healthcare 
facility  might  be  greater  than  a  housing 
project  due  to  its  limited  reuse  potential 
should  a  default  occur. 

Six  commenters  strongly  urged  that 
the  75-25  percent  coinsurance  loss 
sharing  ratio  contained  in  the  proposed 
rule  be  changed  to  an  85-15  ratio — the 
same  as  that  which  applies  in  the  Part 
251  and  255  multifamily  rental 
coinsurance  programs.  They  argued  that 
the  substantial  financial  exposure  of  the 
Hrst  5%  of  the  outstanding  mortgage 
balance  plus  15%  of  any  loss  to  the 
coinsurer  is  sufHcient  to  assure  that 
coinsurers  will  properly  underwrite  the 
project.  They  feel  the  current  risk¬ 
sharing  formula  is  fair  and  any  increase 
would  be  unwarranted. 

The  commenters  also  pointed  to  the 
inconsistency  among  the  coinsurance 
programs.  It  was  felt  also  that  this 
increase  in  liability  on  the  part  of  the 
coinsurer  would  discourage 
participation  by  the  larger,  more  highly 
capitalized  lenders  based  on  a  perceived 
increased  likelihood  of  default. 

Many  commenters  cited  historically 
lower  rates  of  default  in  the  fully 
insured  nursing  home  program  and  the 
increasing  elderly  population  as  good 
reasons  for  retaining  the  current  85:15 
ratio  which  they  consider  incentive 
enough  for  prudent  underwriting. 

Two  commenters  stated  that  their 
members  have  no  experience  to  indicate 
that  healthcare  facilities  are  more 
difficult  to  dispose  of,  or  have  a  lesser 
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resale  vale,  in  the  event  of  default.  In 
fact,  one  contends  that  there  is  a  very 
strong  market  among  nonproHt  and 
proprietary  healthcare  chains  for  the 
acquisition  of  existing  facilities. 

The  Department  believes  that  with  the 
addition  of  further  mortgage  limitations 
(1 252.903(c](l])  and  increased  lender 
Sound  Capital  Resources  requirements 
(§  252.102)  in  this  final  rule,  the  risk 
share  can  be  maintained  at  the  85:15 
ratio  urged  by  the  commenters.  This 
will,  of  course,  result  in  consistency 
with  the  Part  251  and  255  Coinsurance 
programs.  The  final  rule  therefore 
provides  for  an  85:15  risk  share  ratio  and 
the  corresponding  80:20  MIP  split  of 
Parts  251  and  255. 

2.  Section  233(f)  Coinsurance  and  Full 
Insurance  Should  Not  Be  Limited  To 
Previously  Insured  Projects. — ^Nine 
commenters,  while  approving  the 
provisions  in  the  proposed  rule 
authorizing  FHA  insurance  or 
coinsurance  for  the  purchase  or 
refinancing  of  existing,  HUD-insured 
nursing  homes  and  similar  facilities, 
strongly  urged  that  this  authority  be 
expanded  to  also  cover  existing 
uninsiu^d  projects. 

All  of  the  commenters  who  provided 
comments  on  this  issue  indicated  that 
allowing  purchase/refinancing  of 
previously  uninsured  facilities  under 
this  program  would  not  increase  the 
Department’s  risk. 

Most  respondents  indicated  that 
uninsured  existing  facilities  with  proven 
“track  records”  would  provide  a  sound, 
low-risk  portfolio  for  the  lender  which 
would  increase  capitalization  and 
improve  the  lender’s  ability  to  sustain 
projects  in  default. 

Tlie  coinsurance  programs  under  both 
Parts  251  and  255  were  patterned  on  full 
insurance  programs  which  had  been 
operating  for  some  time.  The 
Department  does  not  have  experience  in 
the  full  insurance  program  with  the 
purchase  and  refinance  of  existing 
healthcare  facilities.  We  feel  that  some 
experience  is  necessary  before  we 
expand  this  program  beyond  the  scope 
of  previously  insured  facilities. 

Therefore,  the  expansion  of  the  program 
to  uninsured  projects  shall  not  occur  at 
this  time. 

In  addition,  we  believe  there  is  a  need 
for  more  restrictive  mortgage  limitations 
on  existing  project  refinancings  to 
eliminate  equity  take-out. 

One  argument  (reiterated  by  several 
commenters)  for  expansion  of  HUD’s 
residential  care  programs  into  the 
purchase/refinancing  of  existing 
projects  has  been  that  many  facilities 
are  substantially  supported  through 
Medicare/Medicaid  payments.  By 
allowing  refinancing  of  existing  facilities 


to  reduce  interest  rates  (thereby 
lowering  debt  service).  Federal  dollars 
would  be  saved  through  lowered 
Medicare/Medicaid  reimbursement- 
based  payments. 

However,  HUD’s  experience  has  been 
that,  where  equity  take-out  is  allowed, 
HUD’s  share  of  the  coinsurance  risk  will 
likely  be  greater  than  its  current 
exposure  under  full  insurance  on  the 
same  project  as  equity  take-out  creates 
a  major  upward  force  on  mortgage 
amounts.  So  not  only  is  the 
Department’s  exposure  actually 
increased,  the  Medicare/Medicaid 
payments  which  are  based  in  part  on  the 
pass-through  of  debt  service  are 
increased  also. 

By  eliminating  the  mortgage  criterion 
which  allows  for  equity  take-out  in  the 
refinancing  of  existing  projects,  as  is 
done  in  this  final  rule,  HUD  will  focus 
the  coinsurance  program  on  lowering 
financing  costs  (and  Federal 
expenditures)  while  supporting  needed 
repairs  and  rehabilitation.  This  is 
consistent  with  substantial 
rehabilitation  mortgage  limitations 
which  do  not  allow  equity  take-out. 

HUD,  therefore,  is  revising  the  final 
rule  so  that  only  currently  insured 
existing  projects  will  be  eligible  for 
refinancing  and  purchase  with  the 
maximum  mortgage  amount  limited  to 
the  lower  of  value  (85%),  debt  service 
(85%),  and  cost  to  refinance  (100%)  or 
cost  to  acquire  (85%). 

3.  Technical  Staff  Requirement 
Thirteen  commenters  objected  to  the 
provision  in  the  rule  requiring  a  lender 
to  have  in  its  own  employ  technical  stafi 
who  are  experienced  in  the  operation/ 
management  and  governmental 
requirements  relating  to  nursing  homes 
and  similar  facilities  and  urged  that  the 
lender  be  allowed  to  obtain  such 
technical  expertise  on  a  contract  basis. 

Of  the  thirteen,  twelve  strongly 
supported  the  position  of  contracting  for 
technical  expertise  in  healthcare 
delivery,  with  in-house  staff  having 
broad  experience  in  the  field  with  the 
ability  to  review,  analyze  and  evaluate 
data  provided  by  the  technical  experts. 

Several  commenters  indicated  that 
there  are  a  limited  number  of 
individuals  with  the  technical  skills  and 
knowledge  required,  and  that  program 
implementation  could  be  delayed  by 
lenders  competing  for  these  limited 
resources.  In  addition,  the  Mortgage 
Bankers  Association  commented  that 
there  may  be  some  reluctance  among 
these  experts  to  go  from  the  healthcare 
industry  to  the  banking/real  estate 
industry  on  a  full-time  basis.  'The 
Healthcare  Financing  Study  Group 
indicated  that  the  non-FHA  financiers 


typically  rely  on  contract  personnel  for 
technical  input  in  this  area. 

Many  commenters  pointed  out  that 
HUD  does  not  have  in-house  technical 
expertise  to  analyze  fully  insured 
facilities.  Furthermore,  the  coinsurance 
programs  allow  for  contract  personnel  in 
other  areas  requiring  technical  expertise 
(e.g.,  management  analysis,  architectual) 
and  they  could  see  no  difference  in 
principle  here.  Because  certification, 
licensing  and  reimbursement  practices 
vary  so  widely  among  States,  it  is  also 
unlikely  that  any  one  or  two  individuals 
would  be  familiar  with  all  areas  in 
which  a  lender  may  do  business. 

The  Department  believes  these 
comments  have  some  validity.  It  also 
believes,  however,  that  a  coinsurer  must 
have  at  lease  one  individual  in  its  own 
employ  who  has  a  strong  background  in 
the  development,  management  and 
operation  of  the  various  types  of 
residential  healthcare  facilities  and  who 
can  analyze  and  evaluate  various 
technical  inputs  such  as  certifications, 
reimbursement  schedules,  market 
analyses,  operational  reviews,  etc.  to 
determine  project  feasibility. 

Technical  experts  may  be  contracted 
on  a  retainer  basis  or  for  an  individual 
project,  but  must  be  familiar  with 
certification  and  licensing  requirements, 
reimbursement  procedures,  reasonable 
and  customary  charges  and  all  other 
aspects  of  healthcare  delivery  for  the 
locality  of  the  project.  The  final  rule 
reflects  this  policy. 

4.  Mortgage  Insurance  Premium  Split 
(§ 252.801). -^\x  commenters  questioned 
the  validity  of  a  change  to  a  mortgage 
insurance  premium  split  of  70%  to  HUD 
and  30%  to  the  coinsurer.  They  did  not 
believe  it  to  be  adequate  or  equitable  in 
light  of  the  increased  risk  sharing  ratio 
being  imposed  under  the  proposed 
regulation.  They  urged  the  Department 
to  maintain  current  coinsurance  program 
requirements  thereby  lending 
consistency  to,  and  a  sense  of 
confidence  in,  the  programs. 

As  noted  above,  this  final  rule 
establishes  a  risk  sharing  ratio  of  85:15, 
the  same  as  that  provided  in  the  other 
coinsurance  programs.  In  light  of  this 
change  from  the  proposed  rule,  the 
mortgage  insurance  premium  split  is 
also  retained  at  an  80:20  ratio  (which 
takes  into  account  the  lender’s 
responsibility  for  the  first  5  percent  of 
the  loss). 

5.  Seventy  percent  loan  to  volue  ratio 
on  refinancing. — One  commenter 
recommended  deletion  of  §  232.903(c)  of 
the  proposed  rule.  The  commenter 
states:  "there  is  no  reason  to  maintain  a 
70%  loan  to  value  on  a  refinance.  The 
85%  loan  to  value  should  be  kept  for  all 
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situations.  The  70%  rule  under  section 
223(f)  was  meant  to  be  a  test  for  three  to 
five  years  and  then  change  to  85%. 
Keeping  the  70%  figure  tends  to 
encourage  higher  appraisals  so  that  the 
actual  mortgage  is  closer  to  85%  of  a 
more  realistic  value.  It  would  be  better 
to  mandate  accurate  appraisals  and 
have  85%  of  value  for  all  transactions." 

Item  number  2,  above,  explains  HUD’s 
policy  with  respect  to  mortgage  limits  to 
refinancings.  The  Hnal  rule  eliminates 
the  70%  of  value  test  for  refinancing 
existing  facilities  under  this  part. 

6.  Disposition  of  a  Project. — Under  the 
current  coinsurance  programs,  when  a 
lender  disposes  of  a  project  through  a 
competitive  bid  procedure,  the  amount 
which  may  be  deducted  for  the  claim 
payment  computation  is  the  sales  price. 
Under  the  proposed  nursing  home 
regulation  (§  252.822),  a  deduction 
would  be  made  from  the  claim  payment 
consisting  of  the  higher  of  the  proceeds 
from  the  sale  of  the  project  or  the 
appraised  value  of  the  project. 

Nine  commenters  took  exception  to 
this  change  from  the  current  coinsurance 
programs.  They  argue  that  a  competitive 
bid  sales  price  is  clearly  the  most 
accurate  measure  of  the  value  of  the 
property  because  it  evidences  the 
willingness  of  a  buyer  to  acquire  a 
property  whereas  use  of  an  appraisal  is 
much  more  “subjective”  and  likely  to  be 
out  of  date  in  a  very  short  period  of 
time. 

In  light  of  other  changes  made  from 
the  proposed  rule  in  this  final  rule — i.e., 
increased  Sound  Capital  Resources 
requirements,  mortgage  limitations — we 
believe  the  position  of  the  commenters 
is  reasonable.  As  in  the  existing 
coinsurance  programs,  this  final  rule 
provides  that  the  amount  which  may  be 
deducted  for  a  claim  payment 
computation  in  a  competitive  bid 
situation  is  the  sales  price. 

7.  Sound  Capital  Resources 
(§252.102). — ^Three  commenters  opposed 
the  proposed  rule’s  requirement  that 
liquid  assets  of  $1,500,000  (rather  than 
$^,000)  would  be  needed  to  meet  the 
Sound  Capital  Resources  requirement. 
They  argue  that  this  increase  will  have  a 
negative  impact  in  attracting  highly 
qualified  participants  to  the  nursing 
home  coinsurance  program. 

One  commenter  had  no  objection  to 
the  increased  liquidity  requirement  for 
sound  capital  resources,  but  did  find  the 
logic  stated  in  the  Preamble’s 
“Description  of  Proposed  Rule"  to  be 
faulty.  “Inasmuch  as  HUD  permits  the 
addition  of  loan  loss  reserves  to  stated 
net  worth  in  the  determination  of  a 
coinsurer’s  sound  capital  resources,  the 
establishment  of  loan  loss  reserves  by 
the  coinsurer  does  not  necessarily 


indicate  that  the  coinsurer  believes  that 
the  loan  risk  is  greater  than  HUD.  It  may 
reflect  the  coinsurer’s  business  policy, 
tax  considerations  or  other  matters, 
particularly  with  the  new  tax  treatment 
of  loss  reserves.”  The  commenter  did 
believe,  however,  that  coinsured  nursing 
home  lending  is  somewhat  riskier  than 
other  coinsurance  programs  primarily 
because  of  the  service  business  nature 
of  eligible  projects  and  the  regulatory 
oversight  by  agencies  other  than  HUD.” 

The  final  rule  retains  the  $1.5  million 
net  worth  requirement,  all  of  which  must 
be  liquid.  In  addition,  it  requires  that  a 
dedicated  account  be  established — 
initially  with  $500,000  of  the  liquidity 
requirement,  and  with  additional 
deposits  as  cases  are  closed  and  based 
on  the  lender’s  share  of  annual  MIP  for 
four  years  of  a  project’s  mortgage  term. 
Further,  individual  mortgage  amounts 
will  be  limited  by  Sound  Capital 
Resources  level  (toward  which  the 
dedicated  account  will  be  credited)  until 
a  $3  million  level  is  reached. 

Our  goal  regarding  all  financial 
requirements  is  to  ensure  that  in  the 
event  of  a  default,  there  are  funds 
available  to  cover  the  lender’s 
obligations;  otherwise,  the  Department 
may  be  faced  with  being  liable  for  the 
whole  loss  through  the  GNMA 
mortgage-backed  securities  program. 
Only  adequately  funded  dedicated 
reserves  can  ensure  this. 

Therefore,  as  mentioned  above,  the 
final  rule  will  require  that  $500,000  of  the 
initial  $1.5  million  in  liquid  funds  be 
placed  in  a  dedicated  account. 

Additions  to  the  account  will  be  funded 
fi'om  a  deposit  at  the  time  each  case  is 
closed.  ’The  amoimt  of  the  deposit  at 
closing  will  slide  fix>m  $1  for  each  $150 
of  mortgage  amount  until  the  account 
reaches  a  balance  of  $3  million  to  $1  per 
$300  (the  present  221(d)/223(f)  ratio) 
thereafter.  All  funds  in  this  dedicated 
account  will  be  credited  toward  the 
lender’s  Sound  Capital  Resources 
requirement. 

Withdrawals  from  the  dedicated 
account  could  only  be  made  for  the 
purpose  of  meeting  the  lender’s 
coinsurance  obligations,  including 
claims,  GNMA  passthroughs  and  certain 
other  expenditures  (but  not  payment  of 
MIP  or  similar  full  insurance  charges), 
as  specified  by  HUD  in  the  program 
handbook.  HUD  may  develop  standards, 
based  upon  actuarial  experience,  for 
reducing  dedicated  account 
requirements.  Such  standards  would  be 
implemented  by  notice  published  in  the 
Federal  Register. 

We  also  concur  with  the  concept  of 
mortgage  limitations  based  on  Sound 
Capital  Resources  levels  and  include  in 
the  final  rule  the  following  schedule 


proposed  by  the  Healthcare  Financing 
Study  Group. 

(1)  Mortgages  may  not  exceed  $10 
million  per  case  until  $2.0  million  in 
Sound  Capital  Resources  is  established; 

(2)  Mortgages  may  not  exceed  $15 
million  per  case  until  $2.  5  million  is 
attained; 

(3)  Mortgages  may  not  exceed  $20 
million  per  case  until  $3  million  is 
attained;  and 

(4)  Limit  mortgages  only  by  prudent 
underwriting  after  $3  million  in  Sound 
Capital  Resources  is  attained. 

These  changes  are  intended  to 
strengthen  the  financial  ability  of 
coinsuring  lenders  to  meet  their  program 
responsibilities,  particularly  their  share 
of  possible  coinsurance  losses. 

8.  Labor  Standard  and  Prevailing 
Wage  Requirements.  Three  commenters 
noted  that  the  Department  of  Labor 
(DOL)  is  responsible  for  the  final 
determination  of  a  project’s  prevailing 
wage  rates.  They  strongly  urged  HUD  to 
discuss  at  great  length  with  DOL  the 
nursing  home  program  description, 
intent  and  effect  in  order  to  ensure  that 
DOL  understands  how  muring  homes 
are  intended  to  facilitate  the  living 
accommodations  of  elderly  and 
handicapped  persons. 

We  request  the  Department’s  consideration 
to  utilize  multifamily  residential  rates  rather 
than  commercial  prevailing  wage  rates  for 
musing  homes  and  related  facilities  after 
negotiations  with  the  Department  of  Labor. 
The  lower  residential  rate  would  greatly 
reduce  the  overall  construction  costs  of  a 
project.  It  would  assist  greatly  in  delivering 
these  types  of  facilities  to  house  the  nation's 
increasing  elderly  population  and.  at  the 
same  time,  reduce  any  risk  to  the  insurance 
fund. 

The  Department  acknowledges  the 
differences  in  prevailing  wage  rates  and 
their  significant  impact  on  the  economic 
feasibility  of  some  projects.  In  those 
instances  where  it  is  possible  to  achieve 
a  residential  wage  rate  determination, 
this  approach  will  be  highlighted  with 
the  Department  of  Labor. 

9.  Substantial  Rehabilitation  of 
Nursing  Homes — One  commenter  asked 
that  the  maximum  mortgage  limitations 
relating  to  substantial  rehabilitation  in 
Part  252  parallel  the  251  coinsurance 
program  (§  251.203(d))  for  refinancing  of 
substantial  rehabilitation  projects.  It 
argued  that  this  revision  to  the 
regulation  in  determining  the  maximum 
mortgage  amount  will  facilitate  the  use 
of  the  substantial  rehabilitation  portion 
of  the  program  and  encourage  existing 
projects  to  apply  for  the  232  coinsurance 
program  relieving  FHA  of  existing 
nursing  home  projects  in  their  portfolio. 
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The  Part  252  substantial  rehabilitation 
mortgage  limitations  test  is  based  on  the 
section  232  full  insurance  program.  The 
terms  and  conditions  for  full  insurance 
and  for  coinsurance  must  remain 
substantially  similar. 

10.  Inclusion  of  the  1987  Housing 
Provisions — Five  commenters  requested 
that  HUD  include  in  the  rule  the 
provisions  contained  in  section  410  of 
the  Housing  and  Community  Act  of  1987 
relating  to  the  inclusion  of  public 
mortgagors  as  eligible  mortgage  entities 
and  new  provisions  regarding  State 
Approval  requirements. 

Changes  made  in  section  410  of  the 
Housing  and  Community  Development 
Act  of  1987  are  included  in  the  final  rule. 

11.  Co-coinsurance — Two  commenters 
noted  that  from  the  inception  of  the 
ffousing  coinsurance  programs,  there 
has  been  a  concern  with  the  inability  of 
coinsurers  to  locate  companies  with  an 
interest  in  reinsuring  the  lender’s 
coinsurance  risk.  They  proposed  that  the 
Department  consider  a  “co-coinsurance" 
program  by  which  an  approved 
coinsurer  could  jointly  participate  with 
other  approved  coinsurers  on  a  specific 
coinsured  loan.  Such  participations 
would  not  be  considered  “reinsurance" 
for  purposes  of  changing  the  risk  sharing 
ratios.  Coinsurance  participation  would 
be  a  function  of  the  joint  capitalization 
of  the  participants.  They  argue  that 
permitting  joint  coinsured  loans  would 
enhance  program  quality  and  reduce  the 
likelihood  of  a  financial  default  by 
coinsurers  to  GNMA  or  FHA. 

Co-insurance  can  be  accomplished 
now  through  the  approved  sale  of 
coinsured  servicing  to  another  coinsurer, 
however  the  originating  lender  must 
meet  all  Sound  Capital  Resources 
requirements  to  close  a  loan. 

12.  Reinsurance — One  commenter 
noted  that  the  reinsurance  provisions 
under  the  regulations  are  generally 
ineffective  because  they  do  not  match 
the  economic  incentives  reflected 
elsewhere  in  the  regulations.  It  argued 
that  reasons  to  reinsure  would  be: 

(a)  To  substitute  insurer  reserves  for 
cash  reserves  held  by  the  lender;  and 

(b)  To  increase  the  capital  strength  of 
the  lender  (the  equivalent  of  Sound 
Capital  Resources). 

The  commenter  went  on  to  state  that 
both  of  these  purposes  would  benefit 
HUD.  However,  as  the  regulations  now 
read,  reinsurance  is  neither  recognized 
as  an  offset  to  the  required  reserves  nor 
to  Sound  Capital  Resources.  In  addition, 
the  establishment  of  reinsurance  has  a 
direct  and  substantial  impact  on  the 
lender  by  increasing  its  loss  exposure. 

The  commenter  believes  it  would  be 
appropriate  to  consider  economic 
incentives  which  will  encouage  lenders 


to  reinsure  a  portion  of  their  risk.  The 
alternatives  are: 

(a)  Provide  a  credit  against  the  Sound 
Capital  Resources  and/or  liquid  assets 
provided  that  the  reinsurer  qualifies  as 
to  assets  or  claims  paying  capacity  in  a 
manner  similar  to  the  definition  of  “a 
supervised  financial  institution  with 
assets  of  not  less  than  $100,000,000";  and 

(b)  Eliminate  the  reduction  from 
HUD’s  portion  of  the  loss  or  increase  the 
allocation  of  premium  to  the  lender;  if 
the  reinsurer  will  make  HUD,  GNMA, 
and  the  holder  of  the  HUD  insured 
mortgage,  a  direct  beneficiary  of  the 
reinsurance. 

The  final  rule  remains  unchanged 
regarding  reinsurance.  The  optional  25 
basis  points  remain  available  to  the 
lender  to  purchase  reinsurance  should  it 
so  desire.  Because  of  increasing  the 
liquidity  in  Sound  Capital  Resources,  as 
well  as  the  establishment  of  the 
dedicated  account,  we  do  not  feel  that 
additional  incentives  to  purchase 
reinsurance  are  necessary  at  this  time. 
The  final  rule  conforms  to  Parts  251  and 
255  on  reinsurance. 

13.  Proposal  for  Interim  Settlement  of 
Insurance  Benefits. — ^Two  commenters 
asserted  that  after  default,  but  prior  to 
receipt  of  insurance  benefits,  the 
coinsuring  lender  must  continue  to  make 
payments  on  the  GNMA  or  other 
securities  issued  to  fund  the  coinsured 
loan  and  cover  necessary  expenses  to 
maintain  and  preserve  projects.  They 
point  out  that  this  period  may  be  as  long 
as  several  years  and  only  at  its 
conclusion  is  the  coinsurer  reimbursed 
for  the  Department’s  share  of  costs. 

This  result,  it  is  argued,  creates  a 
severe  capital  drain  and  jeopardizes  the 
coinsurer’s  economic  survival.  "It  would 
seem  that  as  the  Federal  Government 
already  guarantees  the  payment  of  the 
GNMA  securities  used  to  finance  the 
loan  in  the  event  of  a  lender  default  on 
such  securities,  and  as  it  appears  in  no 
one’s  interest  to  drain  the  coinsurer’s 
capital  during  the  default  period  (only  to 
reimburse  it  thereafter)  that  HUD  should 
consider  an  interim  settlement  program. 
One  basis  for  such  settlement  would  be 
to  pay  the  coninsurer  at  the 
commencement  of  foreclosure 
proceedings,  no  less  than  quarterly,  a 
sum  which  would  provide  the  coinsurer 
with  an  estimated  portion  of  the 
insurance  benefits  that  it  will  ultimately 
receive.  Such  amounts  would  then  be 
used  to  service  the  GNMA  securites  or 
otherwise  be  applied  to  project 
preservation.  To  the  extent  that  the 
Department  is  concerned  with  an 
overpayment  of  benefits,  the  interim 
settlement  can  be  limited  to  a 
percentage  of  the  debt  service  on  the 
GNMA  securities  or  other  reasonable 


standard.  Nevertheless,  any  proposal 
that  would  reduce  the  stress  on  a 
coinsurer’s  capital  during  the  default 
period  would  significantly  reduce  the 
likelihood  of  financial  defaults  by 
coinsurers.” 

In  response  to  this  concern  the 
Department  has  prepared  a  coinsuring 
lender  letter  that  will  announce  an 
interim  settlement  procedure  for  claims 
in  each  of  the  coinsurance  programs. 

14.  Three  Year  Requirement  for 
Refinancing  (§  232.902).  One  commenter 
stated  that  the  requirement  that  three 
years  have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  of  the  project 
to  the  date  of  refinancing  is  acceptable 
as  a  general  rule,  but  there  should  be 
room  for  some  exceptions. 

Reasons  to  include  exceptions  to  the 
three  year  limit  involve  individual  or 
unusual  circumstances.  For  example,  an 
insured  facility  may  have  been  recently 
substantially  rehabilitated  and  managed 
by  a  single  owner  who  becomes 
incapacitated  or  dies  prior  to  the  three 
year  limit.  In  this  case,  the  facility  may 
be  for  sale  but  disadvantaged  in  the 
market  because  of  the  arbitrary 
prohibition  on  the  HUD  232  insurance 
refinancing. 

Another  reason  to  remove  the  three 
year  period  is  the  fluctuating  interest 
rate.  The  three  year  restriction  may 
impede  a  facility’s  ability  to  take 
advantage  of  the  best  and  most  timely 
opportunity  to  refinance  and  thereby 
lower  costs. 

The  three-year  rule  should  not  prevent 
any  project  from  refinancing  in  a 
declining  interest  rate  market.  The 
section  223(a)(7)  program  is  available 
without  a  three-year  restriction. 

15.  Integrate  Board  and  Care  and 
Nursing  Beds.  One  commenter  urged 
HUD  to  allow  facilities  to  integrate 
board  and  care  beds  with  nursing  beds. 
It  argues  that  this  allows  couples  to 
share  rooms  and  receive  the  appropriate 
level  of  care.  SNF  and  IGF  beds  should 
be  allowed  to  be  integrated  for  the  same 
reasons.  The  commenter  notes  that  at 
least  one  state.  New  Jersey,  requires 
new  nursing  homes  to  include  board  and 
care  homes. 

The  same  commenter  objects  to  the 
maximum  ratio  in  the  rule  of  four 
persons  per  full  bathroom  (§  252.201(a)). 
It  says  many  state  regulations  do  not 
require  “residents  to  full  bathroom” 
ratios.  In  these  states,  some  facilities 
have  been  constructed  with  a  greater 
person  to  full  bath  ratio.  Other  facilities 
have  sink,  toilet,  and  shower  or  tub 
facilities  in  separate  locations  and 
therefore  do  not  have  "full  baths". 
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The  Gnal  rules  does  not  pruclude  a 
combination  of  the  various  facilities 
within  the  same  project.  It  does, 
however,  prohibit  the  integration  of 
board  and  care  with  the  nursing  home  or 
intermediate  care  facility  beds.  Nursing 
home  and  intermediate  care  beds  may 
be  integrated  but  must  be  clearly 
designated  and  identified. 

The  major  reason  for  requiring  a 
separation  in  these  facilities  is  the 
difference  in  the  services  and  i«{vel  of 
care  provided  to  and  required  the 
residents.  Staffing  and  skill  levels 
necessary  to  operate  the  facilities 
certainly  vary  widely  between  board 
and  care  and  the  other  types.  In 
addition,  certification  requirements 
differ  among  the  various  types  of 
facilities  and  monitoring  and  inspection 
would  be  difficult,  if  not  impossible,  if 
all  levels  of  care  were  integrated. 

16.  Liberalize  Portfolio 
Coinsurance. — One  commenter  objects 
to  the  provision  in  §  252.207  of  the  rule 
limiting  the  refinancing  of  a  lender’s 
portfolio  loans  to  no  more  than  one 
fourth  of  the  total  number  of  loans  the 
lender  presents  for  endorsement  for 
coinsurance  during  any  12-month  period. 
It  argues  that  the  demand  for 
refinancing  increases  as  interest  rates 
fall.  Limiting  refinancing  of  loans  to 
twenty  five  percent  may  unnecessarily 
restrict  the  coinsurance  available  during 
low  interest  times. 

Portfolio  coinsurance  currently 
excepts  cases  insured  by  HUD  under  full 
insurance  programs,  where  the  lender’s 
sole  involvement  is  servicing  and  in 
which  no  equity  is  being  removed.  The 
Department  feels  that  no  additional 
flexibility  is  needed  at  this  time. 

17.  Operating  Loss  Loans. — ^Two 
commenters  strongly  urged  that  the  rule 
provide  for  operating  loss  loans  in 
connection  with  newly  constructed  or 
substantially  rehabilitated  projects. 

Operating  loss  loans  are  not  being 
considered  for  coinsurance  at  this  time. 

18.  Permit  Deed-in-Lieu  of  Foreclosure 
at  Closing. — One  commenter  noted  that 
§  252.817(a)  of  the  rule  effectively 
prohibits  the  coinsurer  from  obtaining  a 
deed-in-lieu  of  foreclosure  at  initial 
endorsement.  It  strongly  suggests  that 
this  provision  be  modiffed.  “As  the 
proposed  rule  would  seem  to  indicate, 
the  Department  is  concerned  with  the 
difficulties  in  operating  and  selling 
nursing  home  projects  after  foreclosure. 
In  order  to  reduce  the  time  frame  of  the 
foreclosure  period,  particularly  because 
of  the  difficulties  anticipated  in 
managing  a  defaulted  Nursing  Home 
occupied  by  elderly  and  other 
chronically  ill  patients,  it  would  be 
advisable  to  obtain  deeds-in-lieu  of 
foreclosure  at  closing  where  permitted 


by  state  law.  At  a  minimum,  HDD’s 
required  Regulatory  Agreement  should 
permit  the  inclusion  of  procedures  by 
which  a  lender  in  the  event  of  default 
can  immediately  obtain  the  facility 
operating  license  and  obtain  other  rights 
necessary  to  operate  the  project  during 
this  period.  This  will  be  an  important 
right  in  the  event  of  default  because  of 
the  unique  operating  features  of  nursing 
homes." 

The  use  of  deed-in-lieu  of  foreclosure 
is  now  provided  for  in  the  regulations. 
The  Department  will  encourage  the 
prompt  action  by  a  coinsurer  to  acquire 
operational  control  of  a  property  in 
order  to  maintain  a  high  standard  of 
healthcare  operations  for  the  residents. 
The  assignment  of  Lessee  privileges  will 
be  permitted. 

19.  Operating  Deficit  Fund 

(§  252.W2(b)}. — One  commenter  stated 
that,  in  the  case  of  the  acquisition  or 
reGnancing  of  existing  projects  under 
the  nursing  home  program,  the 
coinsuring  lender  should  establish  the 
amount  of  the  initial  operating  deGcit,  if 
any,  rather  than  this  amount  being 
established  by  the  Commissioner.  The 
commenter  had  no  objection  to  the 
Commissioner  establishing  criteria  to  be 
used  by  the  coinsuring  lender  in 
reaching  its  determination. 

A  technical  correction  in  the  Gnal  rule 
provides  that  operating  deGcit 
calculaGons  will  be  performed  by  the 
coinsuring  lender. 

20.  Occupancy  Density  Requirements 
for  Board  and  Care  Homes 

(§  252.201(a)). — In  the  proposed  rule 
public  comment  was  sought  on 
altemadve  occupancy  requirements  for 
Board  and  Care  Homes.  Two  options 
were  listed.  Due  to  the  lack  of 
substantive  comments  on  this  issue,  the 
Department  will  continue  to  administer 
its  current  policy  of  providing  for  a 
maximum  of  four  residents  per  bedroom 
and  per  bath,  under  Part  232. 

21.  Numerous  “technical”  revisions 
are  made  in  this  Gnal  rule — many  of 
them  in  response  to  the  public 
comments.  Among  the  more  significant 
revisions  are: 

Section  252.203  Maximum  Mortgage 
Limitations 

This  section  was  reorganized  to 
conform  in  structure  with  the  other 
coinsurance  programs.  However,  in  the 
Gnal  rule,  the  mortgage  amount,  in 
connection  with  substantial 
rehabilitation,  has  been  changed  to 
conform  with  the  additional  limits  set 
forth  in  Part  232. 


Section  252.301  Processing  and 
Development  Responsibilities 

The  Gnal  rule  adds  an  additional 
provision  making  the  Commissioner 
responsible  for  a  market/submarket 
impact  analysis  of  the  proposed  facility. 
Also,  the  responsibility  for  the 
intergovernmental  review  process 
pursuant  to  24  CFR  Part  52  has  been 
added  to  this  section. 

Section  252.303  Required  Certificates 

This  section  has  been  modiGed  to 
reGect  the  requirements  set  forth  in 
section  410  of  the  HCDA  of  1987. 

Section  252.503  Mortgage  and  Note 
Provisions 

The  requirement  for  the  mortgage  to 
contain  a  covenant  prohibiting  the  use 
of  the  property  for  any  purpose  other 
than  a  residential  care  facility  was 
inadvertently  omitted  in  the  proposed 
rule.  It  appears  in  the  Gnal  rule. 

Section  252.501  Mortgage 
Requirements — Real  Estate 

The  proposed  rule  stated  that  if  the 
mortgage  is  on  real  estate  which  is 
under  lease,  the  lease  must  have  a  term 
of  not  less  than  55  years  from  the 
execution  date  of  the  mortgage. 

The  Gnal  rule  will  extend  that  term  to 
75  years  beyond  the  mortgage  execution 
date.  This  will  conform  this  part  to  Parts 
251  and  255. 

Section  252. 703  Charges  for  Facilities 
and  Services 

The  Gnal  rule  has  been  amended  to 
include  a  prohibiGon  against  the 
collection  of  an  admission  fee,  founder’s 
fee.  life  care  fee  or  any  similar  payment 
by  the  mortgagor  in  exchange  for 
accommodations  or  services  to  a  current 
or  prospective  resident. 

Section  252.705  Distributions  and 
Residual  Receipts 

There  are  no  substantive  changes  to 
this  section  in  the  Gnal  rule  except  to 
add  “public  mortgagor"  where 
appropriate.  However,  the  entire  section 
has  been  reorganized  to  more  clearly 
describe  the  distributions  to  the  various 
mortgagor  types. 

Section  252.907  Payment  of  MIP  by 
Mortgagor  and  Lender 

This  section  was  inadvertently 
omitted  from  the  proposed  rule.  It  has 
been  added  to  the  Gnal  rule  based  on 
language  in  §  255.801. 

Conforming  Amendments  to  Parts  251 
and  255 

In  developing  this  new  Part  252,  we 
discovered  two  technical  Gaws  in  the 
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current  coinsurance  regulations  which 
should  be  corrected  in  conjunction  with 
the  publication  of  this  final  rule.  One 
flaw  is  the  inadvertent  omission  of  the 
longstanding  requirement  (found  in  both 
full  insurance  and  coinsurance 
programs)  that  the  lender  annually 
inspect  the  project  and  provide  the 
Commissioner  a  report  on  its  physical 
condition.  (See  §  207.260  Protection  of 
mortage  security,  paragraph  (a),  Aimual 
inspection  of  property  by  mortgagee.) 

This  requirement  was  originally 
included  in  the  section  223(f) 

Coinsurance  regulations  at  §  255.216, 
Hazard  insurance  and  physical 
condition.  When  the  Section  221(d) 
Coinsurance  regulations  were  drafted, 
there  was  a  major  restructuring  of  the 
rule,  the  insurance  requirements  were 
folded  into  §  251.503,  Mortgage 
provisions,  and  the  aimual  physical 
inspection  requirement  fell  by  the 
wayside.  Subsequently,  when  Part  255 
was  restructured  to  conform  to  Part  251, 
the  inspection  requirement  for  section 
223(f)  coinsurance  disappeared. 

Similarly,  when  Part  252  was  drafted 
following  the  order  and  content  of  Parts 
251  and  255,  the  annual  inspection 
requirement  was  not  included. 

The  final  rule  corrects  this  omission, 
under  the  heading  “Protection  of 
Mortgage  Security”,  by  adding  a  new 
section  806  to  ea^  of  the  Parts  251,  252 
and  255. 

The  final  rule  also  amends  §  252.819, 
as  well  as  the  corresponding  provisions 
of  Parts  251  and  255,  in  order  to  correct 
another  technical  flaw  concerning  the 
computation  of  coinsurance  benefits. 
Section  252.819  of  the  proposed  rule,  as 
well  as  24  CFR  251.819  and  255.819, 
incorporate  by  reference  24  CFR 
207.259(e),  which  describes  the 
characteristics  of  debentures  issued  in 
the  settlement  of  insurance  benefits 
under  the  insurance  programs.  Section 
207.259(e)(1)  and  (6)  states  that 
debentures  shall  be  issued  as  of  the  date 
of  default  and  will  collect  interest  from 
the  date  of  issue.  Inadvertently,  24  CFR 
251.819  and  255.819  did  not  exclude  from 
the  cross-reference  the  date  of  default 
provision.  If  debentures  issued  under  the 
coinsurance  programs  were  likewise 
issued  as  of  the  date  of  default,  the 
mortgagee  would  receive  two 
unintended  windfalls.  First,  the 
mortgagee  would  receive  both  mortgage 
interest  and  debenture  interest  (“double 
interest”)  covering  the  same  period  of 
time  with  respect  to  the  principal 
amount  included  in  the  debentures. 
Second,  the  mortgagee  would  earn 
debenture  interest  on  the  mortgage 
interest  (“interest  on  interest”)  included 
in  the  face  amount  of  the  debenture.  As 


a  result,  debenture  settlements  would 
have  a  considerably  greater  dollar  value 
to  the  mortgagee  than  cash  settlements. 
These  consequences  would  be 
inconsistent  with  the  basic  principles  of 
HUD’s  multifamily  mortage  insurance 
programs.  HUD  does  not  pay  double 
interest  or  interest  on  interest  in  either 
hill  insurance  cash  or  debenture 
settlements.  Moreover,  in  full  insurance 
claims  the  benefits  paid  to  the  lender 
under  a  cash  settlement  are  equivalent 
to  the  benefits  paid  under  a  debenture 
settlement;  it  has  always  been  HUD's 
intent  that  this  parity  be  maintained  in 
the  coinsurance  program.  Finally,  the 
payment  of  double  interest  and  interest 
on  interest  would  violate  the  basic 
statutory  principle  in  section  244(a)(1)  of 
the  National  Housing  Act  that  the 
mortgagee  will  assume  a  fixed 
percentage  of  the  loss  on  the  insured 
mortgage  “in  direct  proportion  to  the 
amount  of  the  coinsurance  *  *  The 
revisions  included  in  this  final  rule 
clarify  the  original  intent  that  in 
debenture  setUements,  as  in  cash 
settlements,  the  mortgage  is  entitled  to 
receive  only  mortage  interest  for  the 
period  from  the  date  of  default  until  the 
date  of  settlement. 

To  allow  double  interest  and  interest 
on  interest  would  create  a  result  that 
was  never  intended  under  the 
coinsurance  program  and  that  would  be 
irrational.  A  court  would  not  enforce  a 
“plain  meaning”  interpretation  of  a 
regulation  which  produced  an 
unreasonable  result.  See  United  States 
V.  American  Trucking  Assn.,  310  U.S. 

534,  543  (1940).  This  technical  correction 
to  24  CFR  251.819  and  255.819  will  not 
interfere  with  the  legitimate 
expectations  of  coinsuring  lenders  on 
the  amount  of  HUD's  insurance  claim 
settlement.  The  purpose  of  the  insurance 
is  to  guarantee  to  lenders 
reimbursement  for  HUD's  share  of  the 
loss.  Computation  of  insurance  benefits 
under  24  CFR  251.820-251.822  and 
255.820-251.823  fully  compensates  the 
lenders  for  HUD's  share  of  the  loss.  In 
any  event  there  is  no  basis  for  lenders  to 
expect  that  a  debenture  settlement 
should  result  in  a  substantially  greater 
payment  than  a  cash  settlement. 

Procedural  Requirements 

In  accordance  with  5  U.S.C.  605(b) 

(the  Regulatory  Flexibility  Act),  the 
Undersigned  hereby  certifies  that  this 
rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  si^l  entities.  Experience 
under  HUD  section  232  full  insurance 
has  not  demonstrated  any  substantial 
impact  on  small  entities.  The  new 
coinsurance  program  would  supplement 


and  be  carried  out  in  coordination  with 
this  full  insurance  program. 

This  rule  was  listed  as  item  H-32-86 
[Sequence  Number  949]  in  the 
Department's  Semiannual  Agenda  of 
Regulations  published  on  April  25, 1988 
(53  FR 13854)  under  Executive  Order 
12291  and  the  Regulatory  Flexibility  Act. 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  in  24  CFR  Part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  The  Finding  of  No  Significant 
Impact  is  available  for  public  inspection 
during  regular  business  hours  in  the 
Office  of  the  Rules  Docket  Cleric,  Office 
of  the  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street  SW., 
Washington,  DC  20410. 

Information  collection  requirements 
contained  in  this  rule  have  been 
submitted  to  the  O^ce  of  Management 
and  Budget  for  review  under  section 
3504(h)  of  the  Paperwork  Reduction  Act 
of  1980  (44  U.S.C.  3504(h)).  The  OMB 
control  numbers,  when  assigned  will  be 
announced  by  separate  publication  in 
the  Federal  Register. 

This  rule  does  not  constitute  a  “major 
rule”  as  that  term  is  defined  in  section 
1(b)  of  Executive  Order  12291  on  Federal 
Regulation  issued  by  the  President  on 
February  17, 1981.  Analysis  of  the 
proposed  rule  indicates  that  it  does  not: 
(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more;  (2) 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State  or  local  government 
agencies,  or  geographic  regions;  or  (3) 
have  a  significant  adverse  effect  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability  of 
United  States-based  enterprises  in 
domestic  or  export  markets. 

The  catalog  of  Federal  Domestic 
Assistance  program  numbers  are  14.129, 
14.173  and  14.178. 

List  of  Subjects 
24  CFR  Part  232 

Fire  prevention.  Health  facilities, 
Mortgage  insurance.  Nursing  homes. 
Intermediate  care  facilities.  Board  and 
care  homes. 

24  CFR  Part  251 

Mortgage  insurance.  Coinsurance  of 
multifamily  mortgages. 

24  CFR  Part  252 

Mortgage  insurance.  Coinsurance  of 
nursing  homes,  intermediate  care 
facilities,  and  board  emd  care  homes. 
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24  CFR  Part  255 

Mortgage  insurance.  Coinsurance  for 
multifamily  mortgages. 

Accordingly,  24  CFR  Parts  232,  251 
and  255  are  amended  and  a  new  Part 
252  is  added  to  title  24  of  the  CFR,  as 
follows: 

PART  232— MORTGAGE  INSURANCE 
FOR  NURSING  HOMES, 
INTERMEDIATE  CARE  FACIUTIES, 
AND  BOARD  AND  CARE  HOMES 

1.  The  authority  citation  for  24  CFR 
Part  232  is  revised  to  read  as  follows: 

Authority:  Secs  211,  232  and  244.  National 
Housing  Act  (12  U.S.C.  1715b,  1715w,  and 
1715z(9));  sec.  7(d),  Department  of  Housing 
and  Urban  Development  Act  (42  U.S.C. 
3535(d)). 

2.  The  table  of  contents  for  24  CFR 
Part  232  is  amended  by  adding  in 
appropriate  sequence  a  new  Subpart  E 
consisting  of  the  following  new  sections: 

Subpart  E— Insurance  of  Mortgages 
Covering  Existing  Projects 

Sec. 

232.901  Mortgages  covering  existing  insured 
projects  are  eligible  for  insurance. 

232.902  Eligible  project. 

232.903  Maximum  mortgage  limitations. 

232.904  Term  of  the  mortgage. 

232.905  Labor  standards  and  prevailing  wage 
requirements. 

232.906  Processing  and  commitment. 

3.  Paragraph  (a)(2)  of  §  232.6  is  revised 
to  read  as  follows: 

§  232.6  Required  certificates. 

(a)(1)  *  *  * 

(2)  If  an  appropriate  State  agency 
does  not  exist,  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certiHcation  that  there  is  a  need  for  the 
nursing  home  or  intermediate  care 
facility  or  combined  home  and  facility 
as  required  by  paragraph  (a)(l)(i),  the 
lender  shall  not  coinsure  any  mortgage 
under  this  section  unless  the  State  in 
which  the  home  or  facility  or  combined 
home  and  facility  is  located  has 
conducted  or  commissioned  and  paid  for 
the  preparation  of  an  independent  study 
of  market  need  and  feasibility  that  (i)  is 
prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accountants; 

(ii)  assesses,  on  a  marketwide  basis,  the 
impact  of  the  proposed  home  or  facility 
or  combined  home  and  facility  on,  and 
its  relationship  to,  other  health  care 
facilities  and  services,  the  percentages 
of  excess  beds,  demographic 
projections,  alternative  health  care 
delivery  systems  and  the  reimbursement 
structure  of  the  home,  facility,  or 
combined  home  and  facility;  (iii)  is 
certiHed  as  acceptable  by  an 
appropriate  State  ofHcial,  and  is 


addressed  to  and  acceptable  to  the 
Secretary  in  form  and  substance;  and 
(iv)  in  the  event  the  State  does  not 
prepare  the  study,  is  prepared  by  a 
financial  consultant  who  is  selected  by 
the  State  or  the  applicant  for  insurance 
and  is  approved  by  the  Secretary.  The 
proposed  mortgagor  may  reimburse  the 
State  for  the  cost  of  the  independent 
feasibility  study  required  by  this 
paragraph. 

*  *  *  *  « 

4.  24  CFR  Part  232  is  amended  by 
adding  at  the  end  thereof  a  new  subpart 
E  to  read  as  follows: 

Subpart  E— Insurance  of  Mortgages 
Covering  Existing  Projects 

§  232.901  Mortgages  covering  existing 
insured  projects  are  eligible  for  insurance. 

Notwithstanding  the  generally 
applicable  requirement  that  mortgages 
insured  under  this  part  be  limited  to 
Projects  to  be  constructed  or 
substantially  rehabilitated  after 
commitment  for  insurance,  a  mortgage 
executed  in  connection  with  the 
purchase  or  refinancing  of  an  existing 
Project  covered  by  a  mortgage  insured 
by  the  Commissioner  may  be  insured 
under  this  subpart  pursuant  to  section 
223(f)  of  the  Act.  A  mortgage  insured 
pursuant  to  this  subpart  shall  meet  all 
other  requirements  of  this  part  except  as 
expressly  modified  by  this  subpart. 

§  232.902  Eligible  project 

(a)  Existing  Projects  covered  by  a 
mortgage  insured  under  section  232  of 
the  Act  (with  such  repairs  and 
improvements  as  are  determined  by  the 
Commissioner  to  be  necessary)  are 
eligible  for  insurance  under  this  subpart. 
The  Project  must  not  require  substantial 
rehabilitation  as  deHned  in  paragraph 

(b)  of  this  section  and  three  years  must 
have  elapsed  from  the  date  of 
completion  of  construction  or 
substantial  rehabilitation  of  the  Project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  insurance.  In  addition, 
the  Project  must  have  attained 
sustaining  occupancy  (occupancy  that 
would  produce  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
Commissioner,  before  endorsement  of 
the  Project  for  insurance;  alternatively, 
the  mortgagor  must  provide  an  operating 
deficit  fund  at  the  time  of  endorsement 
for  insurance,  in  an  amount,  and  under 
an  agreement,  approved  by  the 
Commissioner. 

(b)  “Substantial  rehabilitation” 
consists  of  repairs,  replacements, 
improvements  and  additions: 


(1)  The  cost  of  which  exceeds  the 
greater  of  fifteen  percent  (15%)  of  the 
Project's  value  after  completion  of  all 
repairs,  replacements,  improvements, 
and  additions,  or 

(2)  That  involve  the  replacement  of 
more  than  one  major  building 
component.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes: 

(i)  Roof  structures: 

(ii)  Ceiling,  wall,  or  floor  structures; 

(iii)  Foundations; 

(iv)  Plumbing  systems; 

(v)  Heating  and  air  conditioning 
systems; 

(vi)  Electrical  systems. 

§  232.903  Maximum  mortgage  limitations. 

Notwithstanding  the  maximum 
mortgage  limitations  set  forth  in 
§  232.30,  a  mortgage  within  the  limits  set 
forth  in  this  section  shall  be  eligible  for 
insurance  under  this  subpart. 

(a)  Value  limit.  The  mortgage  shall 
involve  a  principal  obligation  of  not  in 
excess  of  eighty-five  percent  (85%)  of  the 
Commissioners  estimate  of  the  value  of 
the  Project,  including  major  movable 
equipment  to  be  used  in  its  operation 
and  any  repairs  and  improvements.  The 
Commissioner's  estimate  of  value  shall 
result  from  consideration  of: 

(1)  Estimated  market  value  of  the 
Project  by  capitalization, 

(2)  Estimated  market  value  of  the 
Project  by  direct  sales  comparison,  and 

(3)  Total  estimated  replacement  cost 
of  the  Project. 

In  the  event  the  mortgage  is  secured 
by  a  leasehold  estate  rather  than  a  fee 
simple  estate,  the  value  of  the  property 
described  in  the  mortgage  shall  be  the 
value  of  the  leasehold  estate  (as 
determined  by  the  Commissioner)  which 
shall  in  all  cases  be  less  than  the  value 
of  the  property  in  fee  simple. 

(b)  Debt  service  limit.  "The  insured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  of  net  projected  Project 
income  available  for  payment  of  debt 
service.  Net  projected  Project  income 
available  for  debt  service  shall  be 
determined  by  reducing  the 
Commissioner's  estimated  gross  income 
for  the  Project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacements  and  taxes. 

(c)  Project  to  be  refinanced — 
additional  limit.  In  addition  to  meeting 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section,  if  the  Project  is  to  be 
refinanced  by  the  insured  mortgage  (/.e., 
without  a  change  of  ownership  or  with 
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the  Proiect  sold  to  a  purchaser  who  has 
an  identity  of  interest  as  defined  by  the 
Commissioner  with  the  seller  with  the 
purchase  to  be  financed  with  the  insured 
mortgage),  the  maximum  mortgage 
amount  must  not  exceed  the  cost  to 
refinance  the  existing  indebtedness, 
which  will  consist  of  the  following 
items,  the  eligibility  and  amounts  of 
which  must  be  determined  by  the 
Commissioner: 

(1)  The  amount  required  to  pay  off  the 
existing  indebtedness; 

(2)  The  amount  of  the  initial  deposit 
for  the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organization,  title,  and  recording 
expenses,  including  mortgagee  fees 
under  §  232.15; 

(4)  The  estimated  repair  costs,  if  any; 

(5)  Architect's  and  engineer’s  fees, 
municipal  inspection  fees,  and  any  other 
requir^  professional  or  inspection  fees. 

(d)  Project  to  be  acquired— additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  if  the  Project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
insured  mortgage,  the  maximum  amount 
must  not  exceed  eighty-five  percent 
(85%)  of  the  cost  of  acquisitions  as 
determined  by  the  Commissioner.  The 
cost  of  acquisition  shall  consist  of  the 
following  items,  to  the  extent  that  each 
item  (except  for  item  numbered  (1))  is 
paid  by  the  purchaser  separately  from 
the  purchase  price.  The  eligibility  and 
amounts  of  these  items  must  be 
determined  in  accordance  with 
standards  established  by  the 
Commissioner. 

(1)  Purchase  price  is  indicated  in  the 
purchase  agreement; 

(2)  An  amount  for  the  initial  deposit  to 
the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recOTding 
expenses,  including  mortgagee  fees 
under  §  232.15; 

(4)  The  estimated  repair  cost,  if  any; 

(5)  Architect’s  and  engineer’s  fees, 
municipal  inspection  fees,  and  any  other 
requir^  professional  or  inspection  fees. 

S  232.904  Term  of  the  roortaege. 

Notwithstanding  the  provisions  of 
§  232.27,  a  mortgage  insured  under  this 
subpart  must  have  a  maturity 
satisfactory  to  the  Commissioner  which 
is  not  less  than  10  years,  nOT  more  than 
the  lesser  of  35  years  or  7h  percent  of  the 
estimated  remaining  economic  life  of  the 
physical  improvements.  The  term  of  the 
mortgage  will  begin  on  the  first  day  of 
the  second  month  following  the  date  of 
endoiaement  of  the  mortgage  for 
insurance. 


§  232.905  Labor  standards  and  prevailing 
wage  requirements. 

The  provisions  of  §§  232.70-232.74  of 
this  part  shall  not  apply  to  mortgages 
insured  under  commitments  issued  in 
accordance  with  this  subpart. 

§232.906  Processing  and  commitment 

Notwithstanding  the  provisions  of 
§  §  232.5,  232.10  and  232.12  of  this  part,  a 
mortgage  insured  under  this  subpart 
shall  meet  the  following  application’s 
commitment  inspection  and  fee 
requirements. 

(a)  Application.  An  application  for  a 
conditional  or  firm  commitment  for 
insurance  of  a  mortgage  on  a  Project 
shall  be  submitted  by  the  sponsor  and 
an  approved  mortgagee.  Such 
application  shall  be  submitted  to  the 
local  HUD  office  on  an  FHA  approved 
form.  No  application  shall  be  considered 
unless  accompanied  by  the  exhibits 
required  by  the  form.  An  application 
may,  at  the  option  of  the  applicanL  be 
submitted  for  a  firm  commitment 
omitting  the  conditional  commitment 
stage.  An  application  may  be  made  for  a 
commitment  which  provides  for  the 
insurance  of  the  mortgage  upon 
completion  of  the  improvements  or  for  a 
commitment  which  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completing 
of  specified  repairs  and  improvements 
after  endorsement. 

(b)  Application  fee — conditional 
commitment  An  application- 
commitment  fee  of  $2  per  thousand 
dollars  of  the  request^  mortgage 
amount  shall  accompany  an  ai^>lication 
for  conditional  commitment. 

(c)  Application  fee— firm  commitment 
An  application  for  firm  commitment 
shall  accompanied  by  an  application- 
conunitment  fee  of  $3  per  thousand 
dollars  of  the  request^  mortgage 
amount  to  be  insured  less  the  amount  of 
any  fee  previously  received  for  a 
conditional  commitment. 

(d)  Inspection  fee.  Where  an 
application  provides  for  the  completion 
of  repairs  and  improvements,  an 
inspection  fee  of  up  to  one  percent  (1%) 
of  the  cost  of  the  repairs  and 
improvements  may  be  charged  by  the 
Commissioner. 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
REHABILITATION  OF  MUL'nFAMILY 
HOUSING  PROJECTS 

3.  The  authority  citation  for  24  CFR 
Part  251  continues  to  read  as  follows: 

Authority:  Secs.  211  and  244,  National 
Housing  Act  (12  U.S.C.  1715b  and  1715z(9); 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 


4.  24  CFR  Part  251  is  amended  by 
adding  a  new  undesignated  center 
heading  and  new  §  251.806  to  read  as 
follows: 

Protection  of  Mortgage  Security 
§  251.806  Annual  physical  inspection. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender’s  recommendations 
for  any  corrective  actions. 

5.  Section  251.819  is  revised  to  read  as 
follows: 

§  251.819  Method  of  payment 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
provisions  of  24  CFR  207.259(e)  will 
apply,  except  that  the  debentures  will  be 
dated  as  of  the  date  of  settlement  of  the 
claim. 

6.  Title  24  of  the  Code  of  Federal 
Regulations  is  amended  by  adding  a 
new  Part  252,  to  read  as  follows: 

PART  252— COINSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACILITIES,  AND  BOARD  AND  CARE 
HOMES 

Subpart  A—  Oanaral  ProvMone 

252.1  Purpose  and  scope. 

252.2  Coinsurance  contract. 

252.3  Definitions. 

252.4  Effect  of  amendments. 

Subpart  B— Lender  Requirements 

252.101  Eligible  lender. 

252.102  Review  and  approval  as  coinsuring 
lender. 

252.103  Duration  of  approval. 

252.104  Withdrawal  of  approval. 

252.105  Delegation  of  servicing. 

252.106  Assignment  of  and  participation  in 
coinsured  mortgages. 

252.107  Reinsurance. 

252.106  Pledging  and  other  security 
arrangements. 

252.106  Minimum  principal  loan  amount. 
252.110  Limitations  on  individual  mortgage 
amounts. 

Subpart  C— Program  Requirements 

252.201  Eligible  project. 

252.202  Eligible  mortgagors. 

252.203  Maximum  mortgage  limitations. 

252.204  Maximum  interest  rate. 

252.205  Term  of  the  mortgage. 

252.206  Lender’s  fees  and  premiums. 

252.207  Coinsurance  of  mortgages  in 
lender's  portfolio. 
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252.208  Nondiscrimination  in  housing  and 
employment. 

252.209  Labor  standards  and  prevailing 
wage  requirements. 

Subpart  D— Processing  and  Commitinant 

252.301  Processing  and  development 
responsibilities. 

252.302  Processing  and  commitment. 

252.303  Required  certificates. 

Subpart  E— Insurance  of  Advances; 
Insurance  Upon  Completion;  Construction 
Period 

252.401  Insurance  of  advances  or  insurance 
upon  completion;  Applicability  of 
requirements. 

252.402  insurance  of  advances. 

252.403  Insurance  upon  completion. 

252.404  Requirements  applicable  to  both 
insurance  of  advances  and  insurance 
upon  completion  cases. 

252.405  Lender  review  of  mortgage  amount 

252.406  Application  of  net  income  received 
before  beginning  of  amortization. 

252.407  Endorsement  by  Commissioner. 

Subpart  F— Mortgage  and  Closing 
Requirements 

252.501  Mortgage  requirements — real  estate. 

252.502  Title. 

252.503  Mortgage  and  note  provisions. 

252.504  Mortgage  lien  and  other  obligations. 

252.505  Regulatory  agreement. 

252.506  Other  closing  documents- 

Subpart  G — Requirements  Relating  to 
Structure  of  Mortgage  Entity  and  Transfers 
of  Ownership  Interest 

252.601  Requirements  applicable  to  all 
projects. 

Subpart  H — Program  Requirements 
Relating  to  Project  Operation 

252.701  GeneraL 

252.702  Reserve  for  replacements  and 
general  operating  reserve. 

252.703  Charges  for  facilities  and  services. 

252.704  Use  of  project  funds. 

252.705  Distributions  and  residual  receipts. 

252.706  Project  management 

Subpart  I— Contract  Rights  and  Obligations 
Mortgage  Insurance  Ptendums 

252.801  MIP  in  insurance  of  advances  cases. 

252.802  MIP  in  insurance  upon  completion 
cases. 

252.803  Duration  and  method  of  payment  of 
MIP. 

252.804  Pro  rata  refund  of  annual  MIP. 

252.805  Late  charges — MIP. 

Protection  of  Mortgage  Security 

252.806  Annual  physical  inspection. 
Delinquency  and  Default  Under  the  Mortgage 

252.807  Notice  of  delinquency. 

252.808  Definition  of  default 

252.809  Date  of  default 

252.810  Notice  of  default. 

252.811  Financial  relief  to  cure  a  default 

252.812  Reinstatement  of  a  defaulted 
mortgage. 


252.813  Termination  of  coinsurance 
contract. 


252.814  Notice  and  date  of  termination  by 
Commissioner. 

Claim  Procedure  and  Payment  of  Insurance 
BeneRts 

252.815  Notice  of  election  to  acquire 
property  and  file  a  claim. 

252.816  Acquisition  of  property. 

252.817  Deed  in  lieu  of  foreclosure. 

252.818  Disposition  of  property  and 
application  for  insurance  braeRts. 

252.819  Method  of  payment. 

252.820  Amount  of  payment. 

252.821  Items  included  in  payment. 

252.822  Items  deducted  from  payment 

252.823  [Reserved] 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National  Mortgage 
Association  (GNMA)  Mortgage-Backed 
Securities  Program 

252.824  Indemnification  of  GNMA. 

252.825  Withdrawal  of  lender  approval. 

252.826  HUD  recourse  against  lender-issuer. 

252.827  GNMA  right  to  assignment 

252.828  GNMA  right  to  claim  coinsurance 
benefits  after  lender-issuer's  acquisition 
of  title. 

Subpart  J— Cohwuranca  of  Mortgages 
Coverhig  Existing  Projects 

252.901  Mortgages  covering  existing  insured 
projects  eligible  for  coinsurance. 

252.902  Eligible  project. 

252.903  Maximum  mortgage  limitations. 

252.904  Term  of  the  mortgage. 

252.905  Labor  standards  and  prevailing 
wage  requirements. 

252.906  Processing  and  commitment. 

252.907  Payment  of  MIP  by  Mortgagor  and 
lender. 

Authority:  Sec.  7(d),  Department  of  HUD 
Act  (42  U.S.C.  3535(d)),  Sec.  211,  National 
Housing  AcL  12  U.&C.  1715(b),  and  Sec.  244, 
National  Housing  Act,  12  U.S.C.  1715z(9). 

Subpart  A— <aeneral  Provisions 

§  252.1  Purpose  and  scope. 

(a)  Section  307  of  the  Housing  and 
Community  Development  Act  of  1974 
amended  the  National  Housing  Act  (the 
Act)  by  adding  a  new  section  244 
entitled,  “Oiinsurance”.  Section  244 
authorizes  the  Department  to  insure, 
under  a  Coinsurance  Contract,  any 
Mortgage  otherwise  eligible  for 
insurance  under  Title  II  of  the  Act.  The 
Coinsurance  Contract  provides  that  the 
approval  lender 

(1)  Assume  a  percentage  of  any  loss, 
and 

(2)  Carry  out  (subject  to  monitoring] 
underwriting,  commitment,  loan 
servicing,  management  oversight, 
property  disposition  and  other  functions 
that  the  Federal  Housing  Commissioner 
(Commissioner)  approves. 

(b)  HUD  expects  that  the  sharing  of 
risk  and  the  assumption  by  the  lender  of 
major  processing  functions  under 
Coinsurance  will  reduce  processing  time 
and  HUD  staff  burden,  and  increase 


lender  involvement  in  all  phases  of  the 
HUD  mortgage  insurance  process. 

(c)  This  part  provides  for  the 
Coinsurance  of  Mortgages  under  section 
232  of  the  Act,  which  covers  nursing 
homes,  intermediate  care  facilities  and 
board  and  care  homes.  With  the 
exception  of  mortgages  coinsured  under 
Subpart )  of  this  part.  Projects  covered 
by  a  coinsurance  mortgage  under  this 
part  must  be  newly  constructed  or 
substantially  rehabilitated. 

(d)  No  full  insurance  authorized  under 
any  provision  of  the  Act  will  be 
withdrawn,  denied,  or  delayed  because 
of  the  availability  of  Coinsurance  under 
this  part. 

(e) (1)  If  the  Commissioner  determines 
that  Coinsurance  under  this  part  is 
having  an  adverse  effect  on  the 
availability  of  Mortgage  credit  to  older 
and  declining  neighborhoods,  the 
Commissioner  will  discontinue  the 
program  after  due  notice.  In  such  a  case, 
no  further  Coinsurance  applications  will 
be  accepted  nor  will  any  further 
commitments  under  the  program  be 
authorized. 

(2)  If  the  Commissioner  determines 
that  coinsurance  under  this  part  is 
disrupting  (or  will  disrupt)  the  market 
for  projects  under  this  part  and  related 
facilities  or  mortgage  markets,  or  is 
adversely  impacting  (or  will  adversely 
impact)  other  federally  insured  projects 
in  a  market  area,  the  Commissioner  will 
modify,  suspend,  or  discontinue 
coinsurance  activities  in  such  area  after 
due  notice. 

(f)  Neither  the  Coinsuring  lender  nor 
the  Mortgagor  shall  have  any  vested  or 
other  right  in  the  General  Insurance 
Fund. 

§  252.2  Coinsurance  contract 

The  Contract  of  Coinsurance  is  the 
agreement  between  the  lender  and  the 
Commissioner  to  coinsure  a  Mortgage 
under  this  part.  It  is  evidenced  by  an 
endorsement  on  the  Mortgage  note  by 
the  Commissioner,  or  by  the 
Commissioner’s  authorized 
Departmental  representative,  and 
includes  the  terms,  conditions  and 
provisions  of  this  part. 

§  252.3  Dsfinitlorts. 

(a)  “Act"  means  the  National  Housing 
Act,  as  amended. 

(b)  “Board  and  Care  Home"  means  a 
proprietary  residential  facility,  or  a 
residential  facility  owned  by  a  private 
nonproht  corporation  or  association, 
providing  room,  board  and  continuous 
protective  oversight,  which  facility  is 
regulated  by  a  State  in  accordance  with 
section  1616(e)  of  the  Social  Security 
Act.  Said  facility  will  be  located  in  a 
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State  that,  at  the  time  an  application  is 
made  for  coinsurance  under  this  part, 
has  demonstrated  to  the  coinsuring 
lender  that  it  is  in  compliance  with  the 
provisions  of  section  1616(e). 

Continuous  protective  oversight 
involves  a  range  of  activities  or  services, 
which  services  might  include  such 
services  for  relatively  independent 
occupants  as  awareness  on  the  part  of 
management  and  staff  of  an  occupant’s 
condition  and  whereabouts  and  the 
ability  to  intervene  in  the  event  of  crisis, 
or  for  relatively  dependent  occupants, 
such  services  as  supervision  of  nutrition 
or  medication,  assistance  as  necessary 
with  activities  of  daily  living,  such  as 
bathing,  dressing,  shopping,  or  eating,  or 
a  twenty-four  hour  responsibility  for  the 
welfare  of  the  occupant.  Continuous 
protective  oversight  is  not  limited  to  the 
above  activities,  nor  must  it  include  the 
examples  given. 

(c)  “Coinsured  mortgage”  means  a 
Mortgage  concerning  which  the  risk  of 
loss  is  shared  by  the  lender  and  the 
Commissioner.  The  coinsurance  is 
evidenced  by  an  endorsement  of  the 
mortgage  note  by  the  Commissioner  or 
by  the  Commissioner’s  authorized 
representative. 

(d)  ’’Distribution”  means  the 
withdrawal  of  any  cash  or  asset  of  the 
Project,  excluding  outlays  for: 

(1)  Any  payment  due  imder  the 
Mortgage  or  regulatory  agreement. 

(2)  Reasonable  expenses  necessary 
for  proper  operation  and  maintenance  of 
the  Project:  and 

(3)  Repayment  of  advances  from  the 
owner,  when  such  repayments  are 
authorized  by  the  Commissioner. 

(e)  ’’Firm  commitment”  means  the 
commitment  from  the  lender  to  the 
Mortgagor  that  contains  Hnal 
determinations  by  the  lender  of  the 
maximum  insurable  Mortgage,  which 
determination  is  based  upon  complete 
working  drawings,  speciHcations  and 
cost  estimates,  and  is  prepared  in  a 
manner  specified  by  the  Commissioner. 
The  Firm  Commitment  may  not  be 
issued  for  longer  than  sixty  days,  by 
which  time  the  Project  must  be  initially 
endorsed  for  insurance  of  advances 
cases,  or  construction  started  for 
insurance  upon  completion  cases.  The 
Firm  Commitment  may  be  extended  by 
the  lender  as  provided  in  §  252.4. 

(f)  ’’Intermediate  Care  Facility”  means 
a  proprietary  facility  or  a  facility  of  a 
private  nonprofit  corporation  or 
association  licensed  or  regulated  by  the 
State,  or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation,  then  by  the  municipality  or 
other  political  subdivision  in  which  the 
facility  is  located.  The  facility  will 
provide  for  the  accommodation  of 


persons  who,  because  of  incapacitating 
innrmities,  require  minimum  but 
continuous  care  but  are  not  in  need  of 
continuous  medical  or  nursing  services. 

(g)  ’’Mortgage”  means  a  Hrst  lien  on 
real  estate  and  other  property  commonly 
given  to  secure  either  advances  on  real 
estate  or  the  unpaid  balance  of  the 
purchase  price  of  real  estate  under  the 
laws  of  the  jurisdiction  in  which  the  real 
estate  is  located.  ’’Mortgage”  includes 
any  credit  instrument(s]  secured  by  the 
real  estate. 

(h)  ’’Mortgage  Insurance  Premium” 
(MIP)  means  ^e  mortgage  insiu*ance 
premium  collected  under  §  §  252.801  and 
252.802  of  this  part. 

(i)  ’’Mortgagor”  means  the  original 
borrower  under  a  Mortgage  and  its 
successors,  and  any  assigns  approved 
by  the  Commissioner. 

(j)  ’’NonproHt  mortgagor”  means  an 
entity  that  is  organized  for  reasons  other 
than  financial  gain  and  that  the  lender 
finds  is  not  controlled  or  directed  by 
persons  or  firms  seeking  to  derive 
financial  gain  from  it.  'lihe  operation  of  a 
Nonprofit  Mortgagor  must  be  regulated 
imder  Federal  or  State  law,  and  by  the 
lender  by  means  of  a  regulatory 
agreement. 

(k)  "Nursing  Home”  means  a  public 
facility,  proprietary  facility  or  a  facility 
of  a  private  nonprofit  corporation  or 
association,  licensed  or  regulated  by  the 
State  (or  if  there  is  no  State  law 
providing  for  such  licensing  and 
regulation  by  the  State,  by  the 
municipality  or  other  political 
subdivision  in  which  the  facility  is 
located)  for  the  accommodation  of 
convalescents  or  other  persons  who  are 
not  acutely  ill  and  not  in  need  of 
hospital  care  but  who  require  skilled 
nursing  care  and  related  medical 
services.  In  all  such  facilities  the  nursing 
care  and  medical  services  must  be 
prescribed  by,  or  under  general  direction 
of,  persons  licensed  to  provide  such  care 
or  services  in  accordance  with  the  laws 
of  the  State  where  the  facility  is  located. 

(l)  “Project”  means  a  Nursing  Home, 
Intermediate  Care  Facility  or  Board  and 
Care  Home,  or  any  combination  of 
Nursing  Home,  Intermediate  Care 
Facility,  or  Board  and  Care  Home 
approved  by  the  lender  under  provisions 
of  this  subpart.  A  Project  includes  the 
land  on  which  it  is  situated  and,  subject 
to  standards  established  by  the 
Commissioner,  a  Project  may  include: 

(1)  Such  additional  facilities  as  may 
be  authorized  by  the  lender  for  the 
nonresident  care  of  elderly  individuals 
and  others  who  are  able  to  live 
independently  but  who  require  care 
during  the  day  and 

(2)  Such  major  movable  equipment  as 
may  be  authorized  by  the  lender  as 


necessary  for  the  operation  of  the 
Project. 

(m)  “Proprietary  mortgagor”  means  an 
owner  that  is  profit  motivated,  and  may 
be  a  corporation,  partnership,  trust, 
individual,  or  any  other  qualified  legal 
entity. 

(n)  “Public  Mortgagor”  means  a 
Federal  or  State  instrumentality,  a 
municipal  corporate  instrumentality  of 
one  or  more  states,  or  a  redevelopment 
or  housing  corporation  formed  under 
and  restricted  by  Federal  or  State  laws 
or  regulations  of  a  State  banking  or 
insurance  department  as  to  charges, 
capital  structure,  rate  of  return,  or 
methods  of  operation. 

(o)  “Residual  Receipts”  means  all 
surplus  cash  of  projects  owned  by 
nonprofit  or  public  mortgagors. 

(p)  “State”  includes  the  several  States, 
Puerto  Rico,  the  District  of  Columbia, 
Guam,  the  Trust  Territory  of  the  Pacific 
Islands,  American  Samoa,  and  the 
Virgin  Islands. 

(q)  “Substantial  rehabilitation” 
consists  of  repairs,  replacements,  and 
improvements  and  additions: 

(1)  The  cost  of  which  exceeds  fifteen 
percent  (15%)  of  the  Project’s  value  after 
completion  of  all  repairs,  replacements, 
improvements,  and  additions,  or 

(2)  That  involve  the  replacement  of 
more  than  one  major  building 
component.  For  purposes  of  this 
definition,  the  term  major  building 
component  includes: 

(i)  Roof  structures; 

(ii)  Ceiling,  wall,  or  floor  structures; 

(iii)  Foundations; 

(iv)  Plumbing  systems; 

(v)  Heating  and  air  conditioning 
systems; 

(vi)  Electrical  systems. 

(r)  “Sound  capital  resources”  means 
the  excess  of  the  coinsuring  lender’s 
assets  (minus  any  valuation  allowances) 
over  its  liabilities  (generally  referred  to 
as  its  net  worth),  plus  allowed  letters  of 
credit.  Net  worth  includes  paid-in 
capital  stock,  surplus  reserves, 
undistributed  earnings  and  any  other 
unencumbered  resources  of  the 
coinsuring  lender.  Sound  capital 
resources  may  include  (up  to  the  limit 
specified  in  §  252.102(b)(2))  an 
unconditional  and  irrevocable  firm  letter 
of  credit  from  a  supervised  financial 
institution  with  assets  of  not  less  than 
$100,000,000.  For  purposes  of 
determining  sound  capital  resources,  an 
account  established  to  cover 
coinsurance  obligations  under  this  part 
that  is  treated  as  a  liability  in  the 
lender’s  balance  sheets  may  be  deemed 
a  capital  item  rather  than  a  liability. 

(s)  “Surplus  cash”  means  any 
unrestricted  cash  remaining  after: 
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(1)  The  payment  of: 

(1)  All  sums  due  or  currently  required 
to  be  paid  under  the  terms  of  the 
Mortgage  coinsured  by  the 
Commissioner, 

(ii)  All  amounts  required  to  be 
deposited  in  any  replacement  or 
operating  reserve:  and 

(iii)  All  other  obligations  of  the 
Project,  imless  funds  for  payment  are  set 
aside  or  deferral  of  payment  has  been 
approved  by  the  lender;  and 

(2)  The  segregation  and  recording  of 
an  amount  equal  to: 

(i)  The  aggregate  of  any  special  funds 
required  to  be  maintained  by  the 
Project;  and 

(ii)  The  Project’s  total  liability  for 
patient  or  resident  security  deposits. 

In  computing  Surplus  Cash,  the 
Mortgagor  must  follow  any 
administrative  requirements  prescribed 
by  the  Commissioner. 

§  252.4  Effect  of  amendments. 

The  Commissioner  may  amend  the 
regulations  in  this  part  from  time  to 
time.  Amendments  will  not  adversely 
affect  the  interests  of  a  lender  under  a 
Contract  of  Coinsurance  on  any 
Mortgage  already  coinsured  or  on  any 
Mortgage  to  be  coinsured  on  which  the 
lender  has  already  issued  a  Hrm 
commitment  to  insure,  provided  the 
Mortgage  is  initially  endorsed 
(insurance  of  advances)  or  construction 
starts  (insurance  upon  completion) 
within  60  days  after  issuance  of  the  Firm 
Commitment.  The  60  days  will  run  from 
the  date  of  the  original  issuance  of  the 
Firm  Commitment  or  from  the  date  of 
any  amendment,  reissuance,  or 
extension  of  a  commitment  that 
occurred  before  the  effective  date  of  the 
amendment  of  the  regulation. 

Subpart  B — Lender  Requirements 

§252.101  Eligible  lender. 

The  Commissioner  may  approve  as  a 
coinsuring  lender  any  lender  that  (a)  is 
currently  a  HUD-approved  multifamily 
lender  under  24  CITl  203.1  through  203.4, 
203.6  or  203.7(c);  and  (b)  meets  the 
requirements  of  §  252.102.  A  lender 
approved  as  a  coinsuring  lender  under 
the  provisions  of  24  CFR  Part  255  may 
be  approved  for  coinsurance  for  the 
purchase  or  reffnancing  of  Nursing 
Homes,  Intermediate  Care  Facilities  or 
Board  and  Care  Homes  only  if  the 
lender  has  also  been  approved  as  a 
coinsuring  lender  under  provisions  of 
this  part. 

§  252.102  Review  and  approval  as 
coinsuring  lender. 

The  Commissioner  will  review  an 
applicant  lender's  technical  staff  and 


procedures  before  granting  approval  as 
a  coinsuring  lender  under  this  part.  This 
review,  which  may  include  an  on-site 
review  of  the  lender’s  operations,  will 
establish  the  adequacy  of  technical 
staff,  processing  procedures, 
development  and  management 
oversight,  mortgage  servicing,  and  any 
disposition  functions. 

(a)  A  fee  of  $5,000  is  charged  for  each 
application  for  approval  as  a  coinsuring 
lender.  This  fee  will  not  be  refimded 
once  the  application  has  been 
determined  acceptable  for  initial  review. 

(b)  An  applicant  lender  must  submit: 

(1)  A  written  opinion  of  its  counsel 
that  it  has  the  necessary  powers  to 
participate  in  the  coinsurance  program 
under  this  part. 

(2)  Evidence  acceptable  to  the 
Commissioner  of  Sound  Capital 
Resources  of  not  less  than  $1,500,000,  in 
liquid  funds.  Up  to  $500,000  of  the  Soimd 
Capital  Resources  may  be  met  by  an 
unconditional  and  irrevocable  firm  letter 
of  credit.  The  lender  must  agree  that,  for 
the  period  of  the  coinsurance,  it  will 
maintain  the  basic  Sound  Capital 
Resources  requirement. 

(3)  A  statement  agreeing  to  establish 
and  maintain  on  its  books  as  a  portion 
of  its  Sound  Capital  Resources  a 
designated  and  dedicated  account  in 
liquid  assets  which  could  only  be  used 
for  the  purpose  of  meeting  the  lender’s 
coinsurance  obligations  as  defined  in 
the  Commissioner’s  administrative 
requirements.  Hie  dedicated  account 
within  the  lender’s  liquid  Sound  Capital 
Resources  must  be  established  initially 
in  an  amount  not  less  than  $500,000. 
Thereafter,  the  lender  must  deposit  and 
maintain  the  following  additional  assets 
in  the  dedicated  account: 

(i)  A  deposit  at  the  time  of  each  loan 
closing,  in  accordance  with  the 
following  schedule: 

(A)  $1  for  each  $150  of  principal 
indebtedness  on  mortgages  it  coinsures 
under  this  part,  until  the  dedicated 
account  reaches  $3  million;  and 

(B)  $1  per  $300  thereafter. 

(ii)  An  amoimt  equivalent  to  four 
years  of  the  lender’s  share  of  the  annual 
mortgage  insurance  premium  for  each 
project  to  be  deposited  at  the  time  of 
each  loan  closing  or  in  increments 
within  four  years  of  closing. 

The  Commissioner  may  provide  by 
Notice  published  in  the  Federal  Register 
program-wide  standards  for  reduced 
deposits  to  the  dedicated  account  based 
on  program  and  lender  actuarial 
experience. 

(4)  Evidence  acceptable  to  the 
Commissioner  that: 

(i)  The  lender  has  the  operating 
procedures,  internal  management 
controls,  and  technical  staff  necessary 


to  discharge  full  Mortgage  underwriting, 
oversight,  servicing,  management, 
property  repair  and  disposition,  and 
other  functions.  It  must  employ 
adequate  staff  to  monitor  contract  work 
and  make  final  underwriting 
conclusions. 

(ii)  The  lender  has  staff  in  its  own 
employ  who  are  experienced  in  the 
development  and  operation/ 
management  of  Nursing  Homes, 
Intermediate  Care  Facilities  and  Board 
and  Care  Homes  and  can  analyze  and 
evaluate  various  technical  factors  such 
as: 

(A)  The  certificates  required  under  the 
provisions  of  §  252.303  of  this  part, 

(B)  Reimbursement  schedules  for 
Nursing  Homes,  Intermediate  Care 
Facilities  and  Board  and  Care  Homes 
under  Federal  or  State  funded  programs 
and  other  third  party  payors,  and 

(C)  Market  analyses,  operational 
reviews,  etc.,  for  arriving  at  overall 
feasibility  determinations. 

(5)  A  statement  agreeing  to  notify 
HUD  of  any  changes  in  its  operating 
procedures  and  principal  staff  and  to 
make  no  changes  that  are  inconsistent 
with  this  part. 

(6)  The  lender’s  most  recent  detailed 
audit  report  of  its  financial  records, 
supplemented  as  the  Commissioner  may 
require.  The  audit  must  be  made  by  an 
independent  certified  public  accountant 
or  independent  public  accountant 
licensed  by  a  regulatory  authority  of  a 
State  or  other  political  subdivision  on  or 
before  December  31, 1970. 

(7)  A  statement  agreeing  to  file 
periodic  certifications  on  lender 
financial  condition  and  annual  audits 
similar  to  those  described  in  paragraph 
(a)(6)  of  this  section,  and  monthly 
reports  on  its  processing  and 
commitment  activities,  coinsured  loan 
portfolio  and  loan  servicing  activities. 
The  certifications,  annual  audits  and 
reports  must  be  prepared  in  formats 
acceptable  to  the  Commissioner  and 
submitted  within  the  time  limits 
established  by  the  Commissioner. 

(8)  A  statement  agreeing  to  auditing 
by  the  Commissioner,  the  HUD 
Inspector  General,  and  the  Comptroller 
General  of  the  United  States  with 
respect  to  its  activities  under  this  part. 
For  this  purpose,  the  Commissioner,  the 
HUD  Inspector  General,  the  Comptroller 
General  and  their  authorized  agents 
shall  have  access  to  the  financial 
records  of  the  lender. 

(9)  A  statement  agreeing  to  comply 
with  the  provisions  of  Title  VIII  of  the 
Civil  Rights  Act  of  1968  as  amended,  the 
Equal  Credit  Opportunity  Act,  Executive 
Order  11063  as  amended,  and  other 
Federal  laws  and  regulations  issued 
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under  these  authorities  with  respect  to 
the  lending,  investing  of  funds  in 
mortgages,  or  the  lender’s  activities  as  a 
coinsuring  lender  under  this  part. 

(10)  A  statement  agreeing  to  retain  all 
its  legal  obligations  under  this  part,  if  it 
delegates  servicing  functions,  as 
provided  in  §  252.105. 

(11)  A  statement  agreeing  to  abide  by 
all  applicable  requirements  issued  by 
the  Commissioner  for  performing  the 
lender's  functions  under  this  part 

(12)  A  statement  agreeing  to  notify 

1  fUD  immediately  whenever  the  lender's 
Sound  Capital  Resources  fall  below  the 
level  required  by  paragraph  (b)(2)  of  this 
section,  in  addition,  the  lender  must 
agree  that  it  will  request  and  receive 
approval  from  HUD  before 
implementing  any  voluntary  transfer  or 
series  of  transfers  of  the  lender's  assets 
which  would  cause  the  lender's  Sound 
Capital  Resources  to  fall  below  the 
required  level.  Finally,  the  lender  must 
agree  that  if  such  transfer  does  take 
place  without  prior  HUD  approval,  the 
remaining  assets  of  the  lender  and  any 
assets  disbursed  without  such  approval 
will  be  deemed  to  be  held  in  trust  for  the 
benefit  of  HUD.  and  consequently,  HUD 
would  have  a  cause  of  action  against 
any  of  the  original  principals  of  the 
lender  or  any  other  party  for  any 
transfer  not  made  in  accordance  with 
these  requirements. 

(13)  A  statement  agreeing  to  file  at 
each  loan  closing  a  certification  with 
supporting  documentation  that  an 
addition  has  been  made  to  the  lender's 
dedicated  account  for  coinsurance 
obligations. 

§  252.103  Duration  ot  approval 

Initial  approval  as  a  coinsuring  lender 
will  continue  in  force  until  one  of  the 
following  occurs: 

(a)  Expiration  of  the  Secretary's 
authority  to  coinsure  under  this  part.  A 
temporary  lapse  in  this  authority  will 
not  terminate  the  tender's  approved 
coinsurer  status  or  affect  outstanding 
firm  commitments  or  coinsurance  in 
force.  However,  lenders  are  responsible 
for  suspending  issuance,  extension,  or 
reopening  of  commitments  during  these 
periods. 

(b)  Suspension  or  withdrawal  of 
approval  under  |  252.104. 

1252.104  WMhdrawalofiVprovaL 

(a)  Approval  as  a  coinsuring  lender 
under  this  part  may  be  withdrawn  or 
suspended  for  any  of  the  following 
causes: 

(1)  Failure  to  maintain  satisfactory 
Sound  Capital  Resources  and/or 
dedicated  account  for  coinsurance 
obligations  balances: 


(2)  Failure  to  operate  the  program  in  a 
prudent  manner  or  to  discharge  its 
responsibilities  under  any  re^atory 
agreement  coinsurance  contract,  or 
administrative  procedures  including 
handbooks  and  other  issuances 
published  by  the  Commissioner  under 
this  part. 

(3)  Payment  or  receipt  by  the  lender, 
in  any  insurance  transaction,  of  any  fee, 
kickback,  or  other  consideration, 
directly  or  indirectly,  to  or  from  any 
person  who  has  received  any 
consideration  from  another  person  for 
services  related  to  the  transaction: 
however,  compensation  may  be  paid  for 
the  actual  performance  of  services 
approved  by  the  Commissioner, 

(4)  Submission  of  a  false,  freudulent 
or  incomplete  report  to  HUD  or  the 
incurring  of  any  indebtedness  to  HUD 
for  whira  no  satisfactory  repayment 
plan  or  agreement  is  in  effect: 

(5)  Failure  to  pay  any  amount  owed  to 
a  bolder  of  securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA)  and  barbed  by  a 
coinsured  loan; 

(6)  Assigning  a  Coinsured  Mortgage  to 
an  entity  ^at  is  not  a  HUD-approved 
coinsuring  lender. 

(7)  Other  reasons  the  Commissioner 
determines  to  be  justified  in  accordance 
with  Part  24  of  this  title  or  by  action  of 
the  Mortgagee  Review  Board  in 
accordance  with  Part  25  of  this  title. 

(8)  Failure  to  comply  with  the 
provisions  of  Executive  Order  11063  as 
amended,  the  Equal  Credit  Opportunity 
Act  Title  VIII  of  the  Civil  Ri^ts  Act  of 
1968,  as  amended,  and  regulations 
issued  under  these  authorities  with 
respect  to  the  lending,  investing  of  funds 
in  mortgages,  or  the  lender’s  activities 
as  a  coinsuring  lender  under  this  part. 

(b)  HUD  may  place  a  coinsuring 
lender  on  probation  for  a  spedfled 
period  of  time  for  the  purpose  of 
evaluating  the  lender's  compliance  with 
the  requirements  of  the  coiiisurance 
program.  During  the  probation  period 
the  lender  may  continue  to  issue 
commitments  for  insurance,  subject  to 
conditions  required  by  HUD.  Such 
conditions  may  include,  but  are  not 
limited  to,  submission  of  the  processing 
to  HUD  for  its  approval  before  issuance 
of  the  commitment  increased 
requirements  for  the  dedicated  account 
for  coinsurance  obligations,  and 
additional  financial  reports. 

(c)  Coinsuring  lenders  will  be  notified 
in  writing  by  the  Commissioner,  or 
designee,  when  a  probation,  suspension 
or  withdrawal  action  is  taken.  The 
notice  will  specincally  state  the  cause, 
effect,  and  duration  of  the  action. 
Lenders  must  comply  with  the 
conditions  of  the  notice  immediately. 


but  may  request  an  informal  hearing  on 
the  action  within  10  woricing  days  of 
receipt  of  the  notice.  The  hearing  shall 
be  held  by  the  Commissioner  or 
designee.  The  lender  shall  be  given  the 
opportunity  to  be  heard  within  10  days 
of  receipt  of  the  request  and  may  be 
represented  by  counsel.  The 
Commissioner  or  designee  will  notify 
the  lender  in  writing  of  the  results  of  the 
hearing  within  10  woricing  days  of  the 
hearing  and  receipt  of  any  materials.  A 
decision  to  withdraw,  suspend,  or 
continue  probation  following  a  hearing 
constitutes  final  agency  action. 

(d)  Probation,  withdrawal  or 
suspension  of  approval  as  a  coinsuring 
lender  will  not  affect  any  coinsurance  or 
commitments  in  effect  at  the  time  of  the 
probation,  withdrawal  or  suspension  of 
approval. 

(e)  Serious  misconduct  or 
noncompliance  with  the  requirements  of 
the  coinsurance  program  may  also  result 
in  action  against  coinsuring  lenders  in 
accordance  with  Part  24  of  this  title  or 
by  action  of  the  Mortgagee  Review 
Board  in  accordance  with  Part  25  of  this 
title. 

i  252.105  Delegation  of  servicing. 

(a)  The  lender  must  directly  service  all 
coinsured  loans  included  in  GNMA 
securities  pools.  In  all  other  instances, 
the  lender  may  choose  to  service  its 
coinsured  loans  or  arrange  for  another 
entity  to  service  the  Mortgages, 
provided  the  contract  servicer  is  a  HUD- 
approved  tender  under  §§  203.1  through 
203.6,  or  §  203.7(c)  of  this  chapter,  and 
the  coinsuring  lender  retains  its 
obligations  under  this  part. 

(b)  The  lender  must  inform  HUD  of 
any  delegation  of  servicing  on  a  form 
prescribe  by  the  Commissioner. 

(c)  If  HUD  considers  the  servicer's 
performance  to  be  unsatisfactory.  HUD 
may  require  the  lender  to  cancel  the 
servicing  agreement  after  giving  the 
lender  a  3(Hlay  written  notice. 

S  252.106  Assignment  of  and  participation 
In  Colnourod  Mortgagaa. 

(a)  Assignment  of  coinsured  mortgage. 
(1)  A  lender  may  assign  a  Coinsured 
Mortgage  to  another  lender  if  the 
following  requirements  are  satisfied: 

(i)  The  assignee  is  a  HUD-approved 
coinsuring  lender: 

(ii)  The  lender  shows  good  cause  for 
the  assignment: 

(iii)  The  Commissioner  finds  that  the 
assignment  is  for  good  cause  and  that 
there  will  be  no  disadvantage  to  HUD; 
and 

(iv)  The  Commissioner  gives  prior 
written  approval  for  the  assignment  and 
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any  risk  allocation  between  the  assignor 
and  assignee. 

(2)  The  lender  must  inform  HUD 
promptly  following  the  assignment  of 
any  coinsured  mortgage.  The  lender  will 
not  be  relieved  of  its  obligation  to  pay 
Mortgage  Insurance  Premiums  until 
HUD  has  received  this  notice. 

(b)  Transfer  of  partial  interest  under 
participation  agreement.  A  partial 
interest  in  a  coinsured  mortgage  or  pool 
of  coinsured  mortgages  may  be 
transferred  under  a  participation 
agreement  or  arrangement  (such  as  a 
declaration  of  trust  or  the  issuance  of 
pass-through  certificates)  without 
obtaining  the  approval  of  the 
Commissioner,  if  the  following 
conditions  are  met: 

(1)  Legal  title  to  the  coinsured 
mortgage  or  mortgages  shall  be  held  by 
an  approved  coinsuring  lender,  which 
shall  for  purposes  of  this  paragraph  (b), 
be  referred  to  as  the  principal  lender, 

(2)  The  participation  agreement, 
dedaration  of  trust  or  other  instrument 
under  which  the  partial  interest  is 
transferred  shall  provide  that 

(i)  The  principal  lender  shall  remain 
the  lender  of  record  under  the  contract 
of  coinsurance: 

(ii)  The  Commissioner  shall  have  no 
obligation  to  recognize  or  do  business 
with  anyone  other  than  the  principal 
lender  with  respect  to  the  ri^ts, 
benefits  and  obligations  of  ^e  lender 
under  the  contract  of  coinsurance;  and 

(iii)  The  mortgagor  shall  have  no 
obligation  to  recognize  or  do  business 
with  anyone  other  than  the  principal 
lender  or  its  servicing  agents  with 
respect  to  the  rights,  benefits  and 
obligations  of  the  mortgagor  or  the 
lender  under  the  coinsured  mortgage: 
and 

(3)  The  participation  agreement, 
dedaration  of  trust  or  other  instrument 
under  which  the  interest  is  transferred 
shall  disclose: 

(i)  That  the  prindpal  lender  has 
assumed  a  stated  percentage  of  the  risk 
of  loss  under  the  coinsured  mortgage  or 
mortgages; 

(ii)  Whether  the  transfer  of  the  partial 
interest  will  shift  any  portion  of  the  risk 
of  loss  to  the  holder  of  the  partial 
interest:  and 

(iii)  That  no  insurance  fund 
administered  by  HUD  «vill  pay  beneHts 
to  protect  against  any  risk  of  loss 
assumed  by  the  prindpal  lender  and 
transferred  to  the  holder  of  the  partial 
interest 

(c)  Government  National  Mortgage 
Association  requirements.  (1)  If  &e 
coinsured  mortgage  is  used  to  back 
securities  guaranteed  by  the 
Government  National  Mortgage 
Association  (GNMA),  GNMA  approval 


is  required  for  the  assignment  of  the 
pool^  mortgage. 

(2)  When  a  coinsured  mortgage  is  to 
be  in  a  GNMA  mortgage  pool  backing 
one  or  more  GNMA  Project  Loan 
Certificates,  the  lender-issuer  and  the 
holder  of  a  partial  interest  under 
paragraph  (b)  of  this  section  must  certify 
that  the  interest  shall  terminate  as  of  the 
release  (delivery)  of  the  Project  Loan 
Certificates.  No  partial  interest  may 
exist  in  mortgages  backing  GNMA 
Construction  Loan  Certificates  or 
GNMA  Project  Loan  Certifleates. 

§  252.107  Rainsuranca. 

(a)  The  lender  may  reinsure  its 
potential  loss  with  respect  to  a 
particular  Project.  Reinsurance  may  be 
obtained  fon 

(1)  Up  to  and  induding  50  percent  of 
its  risk: 

(2)  Above  50  percent;  or 

(3)  That  percentage  of  its  risk  that 
equals  the  maximum  amount  the 
reinsurer  is  authorized  by  State  law  to 
reinsure. 

(b)  The  effect  of  reinsurance  on  the 
insurance  beneHts  payable  by  the 
Commissioner  is  governed  by  §  252.820. 

(c)  Any  reinsurance  policy  must  name 
the  Commissioner  as  contingent 
benefleiary  where  default  by  the  lender 
compels  the  Commissioner  under 

8  252.824  to  reimburse  the  Government 
National  Mortgage  Assodation  for  the 
amount  that  the  GNMA  had  to  pay 
securities  holders  as  a  result  of  the 
lender’s  default  in  payment,  subject  to 
the  ceilings  provided  in  8  252.824. 

8  252.108  Pledging  and  other  security 
ftfTSnQMMDtS* 

A  lender  may  pledge  the  beneHcial 
interests  in  a  Coinsured  Mortgage  as 
security  under  the  terms  of  a 
reinsurance  contract,  trust  indenture, 
third  party  guarantee  agreement,  or 
similar  Hnancing  arrangement  directly 
related  to  the  coinsurance  transaction, 
subjed  to  the  following  conditions: 

(a)  The  lender  must  retain  legal  title  to 
the  note  and  the  Mortgage,  subject  to  the 
security  interest  created,  unless  the  title 
is  otherwise  transferred  in  accordance 
with  8  252.106.  Legal  title  to  the  note  and 
Mortgage  may  not  at  any  time,  be  held 
by  o^er  than  a  coinsuring  lender 
approved  by  the  Commissioner. 

(b)  The  Commissioner  will  have  no 
obligation  to  recognize  or  deal  with 
anyone  other  than  the  coinsuring  lender 
of  record  or  any  successor  to  the 
lender's  title  to  the  Mortgage  and 
mortgage  note  with  respect  to  the  rights, 
beneflts,  and  obligations  of  the 
coinsuring  lender. 

(c)  The  Mortgagor  will  have  no 
obligation  to  recognize  or  deal  with 


anyone  other  than  the  coinsuring  lender 
or  an  approved  coinsuring  lender 
succeeding  to  title  to  the  Mortgage  or 
Mortgage  note,  or  to  such  other  person 
or  entity  servicing  the  Mortgage  loan 
under  8  252.105.  except  that  the 
mortgagor  may  be  directed  to  make 
payments  under  the  Mortgage  and  the 
Mortgage  note  to  a  successor  lender  or 
to  one  or  more  custodial  accounts. 

(d)  A  lender  may  not  pledge  the 
beneHcial  Interests  of  Coinsured 
Mortgages  backing  Government 
National  Mortgage  Association  (GNMA) 
Construction  or  Project  Loan 
CertiHcates  except  as  authorized  by 
GNMA. 

8  25Z109  Minltmim  prindpal  loan  amount 

A  lender  may  not  require,  as  a 
condition  of  providing  a  loan  secured  by 
a  mortgage  coinsured  under  this  part, 
that  the  principal  amount  of  the  loan 
exceed  a  minimum  amount  established 
by  the  lender. 

8252.110  UmHatlons  on  Individual 
mortgago  amounts. 

(a)  Notwithstanding  maximum 
mortgage  limitations  set  forth  in 
88  252.203  and  252.903,  individual 
mortgage  amounts  will  be  limited  by  the 
level  of  the  lender’s  Sound  Capital 
Resources  (as  defined  in  8  252.102)  as 
follows: 

(1)  Mortgages  are  limited  to  $10 
million  per  case  where  Sound  Capital 
Resources  are  $2.0  million  or  less; 

(2)  Mortgages  are  limited  to  $15 
million  per  case  where  Sound  Capital 
Resources  are  $2.5  million  or  less; 

(3)  Mortgages  are  limited  to  $20 
million  per  case  where  Sound  Capital 
Resources  are  $3  million  or  less;  and 

(4)  There  is  no  speciHed  limit  where 
Sound  Capital  Resources  exceed  $3 
million. 

(b)  In  the  event  Sound  Capital 
Resources  diminish  at  any  time,  per  case 
mortgage  limits  would  apply  according 
to  the  above  schedule. 

Subpart  C — Program  Requiramants 

8  252.201  EUglMa  pro)tct 

(a)  Except  as  provided  in  Subpart ).  to 
be  eligible  for  coinsurance  under  this 
part  a  Project  must  be  newly 
constructed  or  substantially 
rehabilitated.  A  Project  must  conform  to 
standards  established  by  the 
Commissioner,  including  limitations  on 
commercial  space,  and  comply  with  all 
applicable  zoning  or  deed  restrictions, 
and  applicable  building  and  other 
government  regulations. 

(1)  If  a  nursing  home  or  intermediate 
care  facility,  a  Project  shall  consist  of 
not  fewer  than  20  beds  after  completion 
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of  the  construction  or  rehabilitation.  The 
nursing  home  or  intermediate  care  beds 
must  be  clearly  separate  from  any  board 
and  care  beds  in  the  facility. 

(2)  If  a  board  and  care  home,  a  Project 
shall  contain  not  fewer  than  Hve 
residential  accommodations  after 
completion  of  the  construction  or 
substantial  rehabilitation.  A  maximum 
ratio  of  four  persons  per  full  bathroom 
shall  be  permitted  in  each  board  and 
care  home.  Group  dining  facilities  shall 
be  available.  Kitchen  facilities  are  not 
required  in  each  accommodation  or  per 
full  bathroom.  Only  one  to  four  person 
occupancy  will  be  permitted  in  each 
bedroom  accommodation.  A  board  and 
care  home  owner  must  also  meet  State 
and  local  occupancy  requirements 
permitting  fewer  than  four  persons  per 
accommodation  or  per  full  bathroom. 

The  board  and  care  beds  will  be  clearly 
designated  and  separate  from  any 
nursing  home  or  intermediate  care  beds 
in  the  facility. 

(b)  The  Commissioner  must  review  all 
projects  proposed  for  coinsurance  under 
this  part  for  compliance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  laws  and  au^orities  as  set  forth 
in  Part  50  of  this  title. 

(c)  No  insurance  will  be  made 
available  imder  this  part  for  any 
building  located  in  an  area  identihed  by 
the  Federal  Emergency  Management 
Agency  (FEMA)  as  having  special  flood 
hazards  unless: 

(1)  The  jurisdiction  in  which  the 
project  is  located  is  participating  in  the 
National  Flood  Insurance  l^ogram  emd 
is  subject  to  44  CFR  Parts  59  through  79 
or 

(2)  Less  than  a  year  has  passed  since 
F^4A  notification  regarding  such 
hazards,  and  flood  insurance  is  obtained 
in  compliance  with  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C.  4001). 

(d)  No  insurance  will  be  made 
available  under  this  part  with  respect  to 
a  property  within  the  Coastal  Barriers 
Resources  Systems  established  by  the 
Coastal  Barriers  Resources  Act  (16 
U.S.C.  3501). 

(e)  Wherever  applicable,  projects 
under  this  part  must  comply  with  the 
National  Historic  Preservation  Act  (16 
U.S.C.  470). 

§  252.202  Eligible  mortgagors. 

Public,  nonproflt,  and  proprietary 
mortgagors  approved  by  the  coinsuring 
lender  in  accordance  with  standards 
established  by  the  Commissioner  are 
eligible  under  this  part.  The  mortgagor 
must  possess  the  legal  powers  necessary 
and  incidental  to  operating  the  Project 
except  where  it  leases  the  Project  to  a 
qualified  operator,  in  which  case  the 


lessee  shall  be  approved  by  the 
coinsuring  lender  and  must  possess  the 
legal  powers  necessary  and  incidental  to 
operating  the  Project. 

§  252.203  Maximum  mortgage  limitations. 

The  maximum  mortgage  coinsurable 
under  this  part  is  the  lowest  of  the 
amounts  determined  under  the  following 
limits: 

(a)  Value  limit.  An  amount  not 
exceeding  90  percent  of  the  lender's 
estimate  of  value  of  the  project, 
including  major  movable  equipment  to 
be  used  in  its  operation. 

(1)  The  final  estimate  of  value  for  the 
purpose  of  this  section  results  from 
consideration  of  three  indicators  of 
value: 

(1)  The  estimated  market  value  of  the 
project  by  capitalization.  Capitalization 
will  use  net  income  attributable  to  land, 
building  improvements  and  major 
movable  equipment  (not  business 
operations),  capitalized  at  rates 
extracted  ^m  market  transactions 
involving  comparable  properties. 

(ii)  The  estimated  market  value  by 
direct  sales  comparison.  Market  value 
by  direct  sales  comparison  will  be 
estimated  by  comparison  of  the  subject 
property  with  competing  properties 
recently  sold,  using  at  least  two  other 
properties  for  the  comparison. 

(iii)  The  total  estimated  replacement 
cost  of  the  project  (without  deducting 
depreciation).  The  total  estimated 
replacement  cost  of  the  project  (before 
depreciation)  provides  only  an  upper 
limit.  The  final  estimate  of  value  must 
be  between  that  indicated  by 
capitalization  and  that  indicated  by 
direct  sales  comparison,  but  may  not 
exceed  the  total  estimated  replacement 
cost  of  the  project. 

(2)  In  the  event  the  Mortgage  is 
secured  by  a  leasehold  estate  rather 
than  a  fee  simple  estate,  the  value  of  the 
property  described  in  the  Mortgage  shall 
be  ^e  value  of  the  leasehold  estate  (as 
determined  by  the  lender)  which  shall  in 
all  cases  be  less  than  the  value  of  the 
property  in  fee  simple. 

(b)  Debt  service  limit.  The  net 
projected  project  income  available  for 
payment  of  debt  service  is  determined 
by  reducing  the  estimated  gross  income 
of  the  project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacement,  taxes  and  distributions, 
and  by  the  return  attributable  to 
business  operations.  The  maximum 
Coinsurable  Mortgage  cannot  exceed 
the  amount  that  could  be  amortized  by 
90  percent  of  net  projected  project 
income. 


(c)  Rehabilitation  projects — 
additional  limits.  In  addition  to  the 
limits  of  paragraphs  (a)  and  (b)  of  this 
section,  the  following  additional  limits 
apply  to  projects  to  be  substantially 
rehabilitated. 

(1)  Where  the  property  is  owned  by 
the  mortgagor  in  unencumbered  fee 
simple  or  is  subject  to  existing 
indebtedness  to  be  refinanced  by  part  of 
the  proceeds  of  the  coinsured  mortgage, 
the  maximum  coinsurable  mortgage  may 
not  exceed  the  sum  of: 

(1)  The  cost  of  rehabilitation  plus 
(ii)  The  lesser  of  the  existing 

indebtedness  or  90  percent  of  the 
lender’s  estimate  of  the  value  of  the 
property  before  rehabilitation  and 
installation  of  major  movable 
equipment. 

(2)  Where  the  property  is  to  be 
acquired  and  the  purchase  price  to  be 
financed  with  part  of  the  proceeds  of  the 
coinsured  mortgage,  the  maximum 
coinsurable  mortgage  may  not  exceed  90 
percent  of  the  sum  of: 

(i)  The  cost  of  rehabilitation  plus 

(ii)  The  lesser  of  the  actual  purchase 
price  of  the  property  or  the  lender’s 
estimate  of  the  value  of  the  property 
before  rehabilitation  and  installation  of 
major  movable  equipment. 

§  252.204  Maximum  Interast  rate. 

The  interest  rate  in  a  commitment  to 
coinsure,  including  a  commitment  for 
Mortgage  increase,  shall  be  at  such  rate 
as  may  be  agreed  upon  by  the 
Mortgagor  and  the  coinsuring  lender  at 
the  time  the  commitment  is  issued.  The 
interest  rate  may  be  increased  or 
decreased  only  after  reprocessing  and 
issuance  of  an  amended  commitment. 
The  interest  rate  may  not  be  increased 
after  initial  endorsement  (insurance  of 
advances)  or  start  of  construction 
(insurance  upon  completion),  except  that 
where  a  Mortgage  increase  is  requested, 
processed,  and  approved,  a  higher  rate 
may  be  applied  to  the  amount  of  the 
increase  only. 

§  252.205  Term  of  the  mortgage. 

The  Mortgage  term  may  not  exceed 
the  lesser  of  40  years  fiY>m  the  date  of 
first  payment  to  principal  or  75  percent 
of  the  lender’s  estimate  of  the  project’s 
remaining  economic  life. 

§  252.206  Lender’s  fees  and  premiums. 

(a)  The  lender  may  collect  from  the 
mortgagor,  and  include  in  the  coinsured 
mortgage,  an  application  fee,  financing 
fee,  permanent  placement  fee,  and 
inspection  fee.  'Iliese  fees  may  not 
exceed  the  maximums  approved  by  the 
Commissioner.  The  lender  may  collect 
additional  fees,  approved  by  the 
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Commissioner,  that  are  outside  the 
coinsured  mortgage  and  that  must  be 
disclosed  at  initial  endorsement 
(insurance  of  advances)  or  endorsement 
(insurance  upon  completion).  In  no 
event  will  the  fees  allowed  under  this 
paragraph  be  permitted  to  exceed 
comparable  fees  allowed  in  the  full 
insurance  program  under  section  232  of 
the  Act. 

(b)  The  coinsuring  lender  may  collect 
a  lender’s  premiiun  of  up  to  .25  percent 
per  year  of  the  average  outstanding 
principal  balance  of  the  Mortgage 
(without  regard  to  delinquent  payments 
or  prepayments)  beginning  not  earlier 
than  12  months  after  the  date  of  initial 
endorsement  (insurance  of  advances)  or 
the  date  of  endorsement  (insurance 
upon  completion).  This  premium  will  be 
for  the  account  of  the  lender  or  an 
insurer  of  the  lender. 

§  252.207  Coinsurance  of  Mortgages  In 
lender’s  portfolio. 

(a)  Coinsurance  under  this  part  is 
available  for  Mortgages  that  the  lender 
(or  a  related  entity)  already  holds  in  its 
own  portfolio  only  if: 

(1)  The  loan  is  current  and  has  not 
been  in  default,  modification,  or 
forbearance  at  any  time  during  the  two 
years  preceding  the  submission  of  the 
application  to  &e  lender. 

(2)  Refinancing  of  portfolio  loans 
makes  up  no  more  than  one-fourth  of  the 
total  number  of  loans  the  lender 
presents  for  endorsement  for 
coinsurance  during  any  12-month  period: 
and 

(3)  The  entire  loan  transaction  is 
reviewed  and  approved  by  the 
Commissioner  (in  his  or  her  discretion) 
before  any  commitment  is  issued. 

(b)  The  following  loans  will  not  be 
subject  to  the  one-fourth  limitation  in 
paragraph  (a)(2)  of  this  section: 

(1)  Mortgages  insured  by  HUD  under 
its  f^l  insurance  programs;  and 

(2)  Mortgages  in  which  the  lender's 
sole  involvement  is  servicing. 

(3)  Mortgages  in  which  no  equity  is 
removed. 

S  252.208  Nondiscrimination  In  housing 
and  employment 

The  mortgagor  shall  certify  to  the 
lender  and  to  the  Commissioner  that,  as 
long  as  the  mortgage  is  coinsured  under 
this  part: 

(a)  Neither  it,  nor  anyone  authorized 
to  act  for  it,  will  refuse  to  sell  or  rent, 
after  the  making  of  a  bona  fide  offer,  or 
refuse  to  negotiate  for  the  sale  or  rental 
of,  or  otherwise  make  unavailable  or 
deny  the  property  covered  by  the 
mortgage  to  any  person  because  of  race, 
color,  sex,  religion,  or  national  origin; 


(b)  Any  restrictive  covenant  on  such 
property  relating  to  race,  color,  sex, 
religion,  or  national  origin  is  recognized 
as  being  illegal  and  void  and  is  hereby 
specifically  disclaimed; 

(c)  Civil  action  for  preventative  relief 
may  be  brought  by  the  Attorney  General 
in  any  appropriate  U.S.  District  Court 
against  any  person  responsible  for  a 
violation  of  this  certification; 

(d)  It  will  comply  with  title  VIII  of  the 
Civil  Rights  Act  of  1968,  as  amended, 
and  implementing  regulations  and 
administrative  procedures  that  prohibit 
discrimination  because  of  race,  color, 
religion  (creed),  sex,  or  national  origin; 
administer  the  Project  and  related 
activities  to  further  fair  housing  in  an 
affirmative  manner,  and  comply  with 
State  and  local  fair  housing  laws; 

(e)  It  will  comply  with  Executive 
Order  11063  and  implementing 
regulations  and  administrative 
procedures  that  prohibit  discrimination 
because  of  race,  color,  religion  (creed), 
sex,  or  national  origin  in  housing  and 
related  facilities  provided  with  Federal 
financial  assistance;  and 

(f)  It  will  not  discriminate  because  of 
race,  color,  religion,  sex,  or  national 
origin  against  any  employee  or  applicant 
for  employment.  Provisions  to  this 
effect,  an^  in  addition,  the  provisions  of 
Executive  Order  12246  and  41  CFR 
Chapter  60,  where  appropriate,  will 
apply  to  any  contract  or  subcontract  for 
project  repairs  and  improvements  over 
the  life  of  the  mortgage. 

(g)  Marketing  will  be  done  in 
accordance  with  the  HUD-approved 
Affirmative  Fair  Housing  Marketing 
Plan. 

(h)  It  will  not  sell  the  project  as  long 
as  the  mortgage  is  coinsured  under  this 
part,  unless  the  purchaser  agrees  to 
comply  with  the  requirements  of  this 
section  and  with  applicable  transfer  of 
physical  asset  requirements. 

§  252.209  Labor  standards  and  prevailing 
wage  requirements. 

With  the  exception  of  mortgages 
coinsured  under  Subpart )  of  this  part, 
the  following  labor  standards  and 
prevailing  wage  requirements  shall  be 
applicable  to  Mortgages  coinsured  under 
this  part.  The  Commissioner  shall  assure 
compliance  with  those  standards  and 
requirements  and  the  lender  must 
obtain,  evaluate,  and  submit  any 
information  or  certifications  required  by 
the  Commissioner  to  assist  the 
Commissioner  in  carrying  out  this 
function. 

(a)  Labor  standards.  Any  contract, 
subcontract,  ui-  building  loan  agreement 
executed  for  a  project  to  be  constructed 
or  substantially  rehabilitated  under  this 
part  shall  comply  with  all  applicable 


labor  standards  and  provisions  of  29 
CFR  Parts  1,  3  and  5,  issued  by  the 
Secretary  of  Labor. 

(b)  Ineligible  advances.  No  advance 
under  the  Mortgage  shall  be  eligible  for 
coinsurance  after  the  lender  determines 
(in  accordance  with  the  Commissioner's 
administrative  procedures)  that  the 
general  contractor  or  any  subcontractor 
or  any  firm,  corporation,  partnership  or 
association  in  which  the  contractor  or 
subcontractor  has  a  substantial  interest 
was,  on  the  date  the  contract  or 
subcontract  was  executed,  on  the 
ineligible  list  established  by  the 
Comptroller  General,  pursuant  to  29  CFR 
5.12,  issued  by  the  Secretary  of  Labor. 

(c)  Wage  certificate.  No  advance 
under  any  Mortgage  shall  be  coinsured 
under  this  part  imless  there  is  filed  with 
the  application  for  the  advance,  and  no 
mortgage  shall  be  coinsured  under  this 
part  unless  there  is  filed  with  the 
Commissioner  after  completion  of  the 
construction  or  Substantial 
Rehabilitation,  a  certficate  or 
certificates  in  the  form  required  by  the 
Commissioner,  supported  by  such  other 
information  as  the  Commissioner  may 
prescribe,  certifying  that  the  laborers 
and  mechanics  employed  in  the 
construction  of  the  dwelling  or  dwellings 
or  Project  involved  have  been  paid  not 
less  than  the  wages  prevailing  in  the 
locality  in  which  the  work  was 
performed  for  the  corresponding  classes 
of  laborers  and  mechanics  employed  on 
construction  of  a  similar  character,  as 
determined  by  the  Secretary  of  Labor 
before  the  beginning  of  construction  and 
after  the  date  of  filing  of  the  application 
for  insurance. 

(d)  Waiver  of  compliance  with 
contract  requirements — nonprofit 
mortgagors.  In  the  case  of  a  nonprofit 
mortgagor,  the  Commissioner  may 
waive  the  requirement  for  compliance 
with  the  contract  provisions  prescribed 
in  paragraph  (a)  of  this  section  in  cases 
or  classes  of  cases  where  laborers  or 
mechanics,  not  otherwise  employed  at 
any  time  in  the  construction  or 
rehabilitation  of  the  project,  voluntarily 
donate  their  services  without 
compensation  for  the  purpose  of 
lowering  the  costs  of  construction  and 
where  the  Commissioner  determines 
that  full  credit  has  been  received  by  the 
mortgagor  for  any  amounts  saved 
through  such  donated  services. 

Subpart  D— Processing  and 
Commitment 

§  252.301  Processing  snd  developmsnt 
responsIbNItles. 

(a)  The  lender  is  responsible  for  the 
performance  of  all  functions  under  this 
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part,  including  acceptance  and  review  of 
applications,  issuance  of  commitments, 
inspections  and  closings,  except  those 
functions  specified  in  paragraphs  (b),  (d] 
and  (e)  of  this  section. 

(b)  Certain  functions  are  retained  by 
the  Commissioner.  The  lender  must 
submit  any  information  or  certifications 
required  by  the  Commissioner  to  permit 
determinations  of  compliance  wiUi 
requirements  concerning: 

(1)  Previous  participation  of  the 
principals  of  the  Mortgagor,  general 
contractor,  consultant,  and  management 
agent  in  accordance  with  the  Previous 
Participation  and  Clearance  Review 
Procedures  of  24  CFR  200.210  through 
200.218; 

(2)  Environmental  impact  imder  the 
National  Environmental  Policy  Act  of 
1969  and  related  laws  and  audiorities 
set  forth  in  24  CFR  Part  50; 

(3)  Equal  opportunity  considerations 
in  the  development  and  operation  of  the 
proposed  project  in  accordance  with  the 
provisions  of  Executive  Order  11063,  as 
amended,  the  Equal  Credit  Opportunity 
Act,  Title  Vin  of  the  Civil  Ri^ts  Act  of 
1968,  as  amended,  and  regulations 
issued  imder  these  authorities. 

(4)  The  National  Historic  Preservation 
Act,  16  U.S.C.  470,  where  applicable. 

(5)  Market/submarket  review  to 
determine  the  impact  upon  that  market 
of  the  addition  of  the  proposed 
healthcare  facility. 

(6)  The  intergovernmental  review 
procedures  of  24  CFR  Part  52. 

(c)  The  lender  must  also  submit  any 
information  required  by  the 
CommiMioner  for  tradkinf  or  BMnitormc 
purposes. 

(d)  The  Commissioner's  authorized 
Departmental  representative  must 
endorse  the  Mortgage  for  coinsurance. 

(e)  With  the  exception  of  mortgages 
coinsured  imder  Subpart }  of  this  part, 
the  Commissioner  retains  responsibility 
for  enforcement  of  labor  standards  and 
prevailing  wage  requirements  set  out  in 
§  252.209.  The  Commissioner  will 
perform  all  functions  under  §  252.209 
except  that  he  may  delegate  to  the 
lender  information  collection  (e.g., 
payroll  review  and  routine  interviews) 
or  other  routine  administration  and 
enforcement  functions,  subject  to 
monitoring  by  the  Commissioner. 

§  252.302  Processing  and  commitment 

(a)  After  acceptance  of  an  application 
for  a  commitment  to  coinsure,  the  lender 
will  determine  the  maximum 
coinsurable  Mortgage,  review  plans  and 
specifications  for  compliance  with  HUD 
standards,  determine  the  acceptability 
of  the  proposed  management  agent,  and 
make  other  determinations  necessary  to 
assure  acceptability  of  the  proposed 


project.  The  lender  must  make  these 
determinations  in  the  manner  prescribed 
by  the  Commissioner. 

(b)  The  lender  may  issue  a  Firm 
Commitment  to  coinsure  after 
completion  of  its  review  and  after 
receipt  of  written  evidence  from  the 
Commissioner  of  (1)  the  acceptability  of 
the  Project  in  the  areas  of  responsibility 
retained  by  the  Commissioner  under 

§  252.301(b)  and  (2)  completion  of  any 
case  review  requirements  of  the 
Commissioner  that  are  part  of  its  lender 
approval  process. 

(c)  Subject  to  standards  established 
by  the  Commissioner,  the  lender  is 
responsible  for  extending  commitments, 
assuring  commitments  are  updated 
when  appropriate,  and  amending 
commitments.  The  lender  may  also 
reopen  commitments  within  90  days  of 
the  expiration  of  an  earlier  commitment, 
reconsider  previously  rejected 
applications,  and  may  charge  a 
reopening  or  reexamination  fee 
acceptable  to  the  Commissioner. 

§  252.303  Required  certificates. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  every  application 
for  coinsurance  of  a  nursing  home  or  an 
intermediate  care  facility  shall  be 
accompanied  by  a  certificate  executed 
by  the  appropriate  State  agency  for  the 
State  in  which  the  project  is  or  will  be 
located,  designated  in  accordance  with 
section  604(a)(1)  or  section  1521  of  the 
Public  Health  Service  Act  Such 
certificate  shall  evidence  that: 

(1)  There  is  need  for  the  project. 

(ii)  There  are  in  force  in  the  State  or 
other  poUtical  subdivision  of  the  State 
reasonable  minimum  standards  for 
licensure  and  for  methods  of  operation 
for  the  project. 

(2)  If  an  appropriate  State  agency 
does  not  exist  or  if  the  State  agency 
exists  but  is  not  empowered  to  provide  a 
certification  that  there  is  a  need  for  the 
nursing  home  or  intermediate  care 
facility  or  combined  home  and  facility 
as  required  by  paragraph  (a)(l)(i)  of  Ais 
section,  the  lender  shall  not  coinsure 
any  mortgage  under  this  section  unless 
the  State  in  which  the  home  or  facility  or 
combined  home  and  facility  is  located 
has  conducted  or  commissioned  and 
paid  for  the  preparation  of  an 
independent  study  of  market  need  and 
feasibility  that: 

(i)  Is  prepared  in  accordance  with  the 
principles  established  by  the  American 
Institute  of  Certified  Public  Accountants; 

(ii)  Assesses,  on  a  marketwide  basis, 
the  impact  of  the  proposed  home  or 
facility  or  combined  home  and  facility 
on,  and  its  relationship  to,  other  health 
care  facilities  and  services,  the 
percentages  of  excess  beds. 


demographic  projections,  alternative 
health  care  delivery  systems  and  the 
reimbursement  structure  of  the  home, 
facility,  or  combined  home  and  facility; 

(iii)  Is  certified  as  acceptable  by  an 
appropriate  State  official,  and  is 
addressed  to  and  acceptable  to  the 
Secretary  in  form  and  substance;  and 

(iv)  In  the  event  the  State  does  not 
prepare  the  study,  is  prepared  by  a 
financial  consultant  who  is  selected  by 
the  State  or  the  applicant  for 
coinsurance  and  is  approved  by  the 
Secretary. 

The  proposed  mortgagor  may  reimburse 
the  State  for  the  cost  of  the  independent 
feasibility  study  required  by  this 
paragraph. 

(b)  In  the  case  of  a  small  intermediate 
care  facility  for  the  mentally  retarded  or 
developmentally  disabled,  the  State 
program  agency  or  agencies  responsible 
for  licensing,  certifying,  financing,  or 
monitoring  the  facility  or  home  may,  in 
lieu  of  the  certification  of  need 
requirement  of  paragraph  (aKl)(i)  of  this 
section,  provide  the  Secretary  with 
written  support  identifying  the  need  for 
the  facility  or  home. 

(c)  Every  application  for  coinsurance 
involving  a  board  and  care  home  shall 
be  accompanied  by  a  statement 
executed  by  the  appropriate  State 
agency  for  the  State  in  which  the  project 
is  or  will  be  located,  certifying  that  the 
State  is  in  compliance  with  section 
1616(e)  of  the  ^cial  Security  AcL 

(d)  No  mortgage  shall  be  coinsured 
under  this  subpart  unless  the 
Commissioner  has  been  famished  with 
acceptable  assurance  fitim  the 
appropriate  State  agency  that  the 
prescribed  standards  of  licensure  and 
operation  will  be  applied  and  enforced 
with  respect  to  any  project  for  which 
mortgage  insurance  is  provided. 

Subpart  E— Insurance  of  Advances; 
Insurance  Upon  Completion; 
Construction  Period 

§  252.401  Insurance  of  advmces  or 
insurance  upon  completion;  applicaMiity  of 
requirements. 

Either  insurance  of  advances  or 
insurance  upon  completion  procedures 
may  be  used  under  this  part.  In 
insurance  upon  completion  cases,  only 
the  permanent  loan  is  coinsured  and  a 
single  endorsement  is  required  after 
satisfactory  completion  of  construction 
or  Substantial  Rehabilitation.  In 
insurance  of  advances  cases,  progress 
payments  approved  by  the  lender  are 
also  coinsur^  and  both  an  initial  and 
final  endorsement  on  the  Mortgage  are 
required.  The  requirements  of  ||  252.4C4 
through  252.406  apply  in  either  case  and 
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the  Mortgage  and  other  closing 
documents  must  meet  the  requirements 
of  Subpart  F. 

§  252.402  Insurance  of  advances. 

(a)  Financial  requirements.  (1)  Before 
initial  endorsement,  the  Mortgagor 
(other  than  a  Nonprofit  Mortgagor]  must 
make  a  working  capital  deposit  of  two 
percent  of  the  face  amount  of  the 
Mortgage.  The  deposit  must  be  made  to 
the  lender  or  be  controlled  by  the  lender 
in  a  depository  acceptable  to  it.  Unless 
the  Commissioner  approves  exceptions, 
this  deposit  may  be  used  only  for 
equipping  and  rent-up  of  the  project  and, 
during  construction,  for  allocation  by  the 
lender  to  accruals  for  taxes,  ground 
rents,  MIP,  property  insurance 
premiums,  and  assessments  required  by 
the  terms  of  the  Mortgage. 

(2)  Before  initial  endorsement,  the 
Mortgagor  must  deposit  with  the  lender 
cash  that  the  lender  deems  sufficient, 
when  added  to  the  proceeds  of  the 
insured  Mortgage,  to  assure  completion 
of  the  project  and  to  pay  the  initial 
service  charge,  the  carrying  charges,  and 
the  legal  and  organizational  expenses 
incident  to  construction  of  the  project. 
This  cash  will  be  held  by  the  lender 
under  an  appropriate  agreement.  The 
agreement  will  require  all  cash  held  to 
be  disbursed  for  work  and  material  on 
the  physical  improvements,  and  for 
other  chaises  and  expenses  to  be  paid 
when  due,  before  the  advance  of  any 
Mortgage  money.  If  all  or  part  of  the 
funds  required  under  this  paragraph 
(a)(2)  are  to  be  provided  through  a  grant 
or  loan  from  a  Federal,  State  or  local 
governmental  agency  or  instrumentality. 
Mortgage  proceeds  may,  with  the  prior 
written  approval  of  the  Commissioner, 
be  advanced  before  the  full 
disbursement  of  the  grant  or  loan  funds, 
to  pay  cost  of  work,  material  or  other 
charges  and  expenses.  However,  if  any 
portion  of  these  funds  is  to  be  provided 
by  the  Mortgagor,  that  portion  must  be 
disbursed  in  full  before  the 
disbursement  of  the  Mortgage  proceeds. 

(3)  Charges  to  be  paid  by  the 
Mortgagor  in  connection  with  the 
financing  that  are  in  excess  of  the  initial 
service  charge  and  that  are  acceptable 
to  the  Commissioner  must  be  deposited 
with  the  lender  in  cash  at  or  before 
initial  endorsement.  Alternatively,  a 
note,  in  a  form  prescribed  by  the 
Commissioner,  may  be  accepted  by  the 
lender.  The  note  must  evidence  the 
obligations  of  a  party  other  than  the 
Mortgagor  and  may  not  be  secured  by 
the  assets  of  the  Mortgagor  entity. 

(4)  The  lender  must  require  assurance 
of  completion  of  offsite  public  utilities 
and  streets.  (An  exception  is  made 
where  a  public  body  has  agreed  to 


install  offsite  improvements  without 
cost  to  the  Mortgagor  and  this 
agreement  is  acceptable  to  the  lender.) 
The  assurance  must  be  either  a  cash 
escrow  deposit  or  the  retention  by  the 
lender  at  initial  closing  of  a  specified 
amount  of  the  Mortgage  proceeds 
allocated  to  land  in  the  project  analysis. 

If  a  cash  escrow  is  used,  it  must  be 
deposited  with  the  lender  or  a 
depository  designated  by  the  lender. 

The  lender  may  also  require  a  surety 
bond. 

(5)  The  lender  may  accept,  in  lieu  of  a 
cash  deposit  required  by  paragraphs 
(a](l],  (3)  and  (4)  of  this  section,  an 
unconditional  irrevocable  letter  of  credit 
issued  to  the  lender  by  a  banking 
institution.  If  all  or  part  of  the  funds 
required  under  paragraph  (a)(2]  of  this 
section  are  to  be  provided  through  a 
grant  or  loan  from  a  Federal,  State,  or 
local  governmental  agency  or 
instrumentality,  the  lender  may  accept 
for  the  portion  so  provided,  in  lieu  of  a 
cash  deposit  required  by  paragraph 
(a)(2)  of  this  section,  either  an 
unconditional  irrevocable  letter  of  credit 
issued  to  the  lender  by  a  banking 
institution  or  an  agreement,  as  described 
in  §  207.19(c)(7)  of  this  chapter,  entered 
into  by  HUD,  the  governmental  agency 
or  instrumentality,  the  Mortgagor  and 
the  lender.  The  lender  of  reco^  may  not 
be  issuer  of  any  letter  of  credit  referred 
to  in  this  paragraph  (a)(5]  without  the 
prior  written  consent  of  the 
Commissioner.  If  a  demand  under  a 
letter  of  credit  referred  to  in  this 
paragraph  is  not  immediately  met,  the 
lender  must  provide  cash  equivalent  to 
the  undrawn  balance  under  the  letter  of 
credit. 

(b)  Building  loan  agreement.  Before 
initial  endorsement,  the  lender  and 
Mortgagor  must  execute  a  building  loan 
agreement  in  a  form  approved  by  the 
Commissioner.  This  agreement  sets  out 
the  terms  and  conditions  under  which 
progress  payment  may  be  advanced 
during  construction.  To  be  covered  by 
coinsurance,  each  progress  payment 
must  be  approved  by  the  lender  and 
must  contain  a  certificate  that  the 
prevailing  wage  requirements  of 

§  252.209  have  been  met. 

(c)  Insured  advances  of  components 
stored  off-site.  The  provisions  of  24  CFR 
232.57  apply  to  projects  coinsured  under 
this  part,  except  that  the  lender 
performs  the  functions  otherwise 
performed  by  the  Commissioner. 

(d)  Assurance  of  completion.  (1)  The 
Mortgagor  must  furnish  assurance  of 
completion  of  the  Project.  The  lender 
may  establish  more  stringent  criteria, 
but,  at  minimum,  must  require  assurance 
by  bonds  issued  by  a  surety  company 
acceptable  to  the  lender,  pursuant  to 


requirements  established  by  the 
Commissioner  for  payment  and 
performance  each  in  the  amount  of  100 
percent  of  the  established  construction 
or  rehabilitation  cost,  or  a  completion 
assurance  agreement  secured  by  a  cash 
deposit  in  the  amount  of  15  percent  (or 
25  percent  where  the  structure  contains 
an  elevator  and  is  four  stories  or  more) 
of  the  amount  of  the  estimated 
construction  or  rehabilitation  cost.  An 
unconditional  and  irrevocable  letter  of 
credit  may  be  substituted  for  this  cash 
deposit  under  the  same  terms  and 
conditions  as  provided  in  paragraphs 
(a](5]  of  this  section. 

(2)  Alternatively,  where  the  estimated 
cost  of  construction  or  rehabilitation  is 
$500,000  or  less,  the  lender  may  accept 
assurance  of  completion  in  the  form  of  a 
personal  indemmity  agreement  executed 
by  the  controlling  principals  of  the 
general  contractor. 

§  252.403  Insurance  upon  completion. 

A  commitment  to  coinsure  upon 
completion  prescribes  a  designated 
period  during  which  the  Mortgagor  must 
start  construction  or  Substantial 
Rehabilitation.  If  construction  or 
rehabilitation  is  started  as  required,  the 
commitment  will  be  valid  for  an 
additional  period  no  longer  thtm  the 
lender’s  estimate  of  the  construction 
period  plus  six  months,  except  as 
extended  as  provided  §  252.302(c). 

§  252.404  Requirements  applicable  to  both 
Insurance  of  advances  and  Insurance  upon 
completion  cases. 

(a)  Latent  defects  escrow.  (1)  In 
insurance  upon  completion  cases,  the 
Mortgagor  must  make  a  cash  escrow 
deposit  at  endorsement  of  two  and  one- 
half  percent  of  the  principal  amount  of 
the  mortgage,  or  provide  a  surety  bond 
of  10  percent  of  the  lender’s  estimate  of 
the  cost  of  construction  or  Substantial 
Rehabilitation,  as  a  latent  defects 
escrow.  An  unconditional  and 
irrevocable  letter  of  credit  may  be 
substituted  for  this  cash  escrow  deposit 
under  the  same  terms  and  conditions  as 
provided  in  §  252.402(a)(5).  This  escrow 
must  be  retained  by  the  lender  for  15 
months  after  substantial  completion. 

(2)  In  insurance  of  advances  cases,  if 
a  completion  assurance  agreement 
referred  to  in  §  252.402(d)  was  used  at 
initial  endorsement,  an  amount  equal  to 
two  and  one-half  percent  of  the 
construction  contract  must  be  retained 
in  cash  or  a  letter  of  credit  for  a  period 
of  15  months  following  substantial 
completion  as  a  latent  defects  escrow. 

(b)  Inspections  during  construction. 
The  lender  must  inspect  projects  under 
this  part  at  such  times  during 
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construction  or  Substantial 
Rehabilitation  as  the  lender  determines, 
within  standards  established  by  the 
Commissioner.  The  inspections  must  be 
conducted  to  assure  compliance  with 
the  contract  documents. 

(c)  Cost  certification  requirements — 
Mortgagor.  (1)  Before  initial 
endorsement  (insurance  of  advances)  or 
start  of  construction  (insurance  upon 
completion)  the  Mortgagor  and  the 
lender  must  enter  into  an  agreement 
satisfactory  to  the  Commissioner  that 
precludes  any  excess  of  Mortgage 
proceeds  over  statutory  and  regulatory 
limitations.  In  this  agreement,  the 
Mortgagor  must  also  disclose  its 
relationship  with  the  builder,  including 
any  collateral  agreement,  and  agree  to: 

(1)  Enter  into  a  construction  contract 
that: 

(A)  Complies  with  the  requirements  of 
§  232.81  of  this  Chapter  (as  to  whether 
the  contract  should  be  lump  sum  or  cost- 
plus)  and 

(B)  Is  approved  by  the  lender  and 
acceptable  to  the  Commissioner  as  to 
form  and  content; 

(ii)  Execute  a  certificate  of  actual 
costs  when  all  physical  improvements 
are  complete;  and 

(iii)  Reduce  the  Mortgage  if  necessary 
in  accordance  with  §  252.405. 

(2)  The  provisions  of  paragraph  (c)(1) 
of  this  section  relating  to  disclosure  and 
the  requirement  of  a  construction 
contract  do  not  apply  where  the 
Mortgagor  and  the  general  contractor 
are  one  and  the  same. 

(3)  If  the  Mortgagor,  the  general 
contractor,  or  their  officers,  directors,  or 
stockholders  have  any  interest,  financial 
or  otherwise,  as  defined  by  the 
Commissioner,  in  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  Mortgagor  must  disclose  the  identity 
of  interest  before  start  of  the 
construction.  The  lender  may  approve 
the  use  of  a  subcontractor,  material 
supplier  or  equipment  lessor  having  an 
identity  of  interest  if  the  amounts  paid 
to  that  entity  do  not  exceed  the  rate 
prevailing  in  the  locality  for  similar 
types  of  labor  and  materials. 

(4)  The  Mortgagor’s  certificate  of 
actual  cost,  in  a  form  prescribed  by  the 
Commissioner,  must  be  submitted  to  the 
lender  when  the  improvements  are 
completed  to  the  satisfaction  of  the 
lender  and  before  final  endorsement  (or 
before  endorsement  in  the  case  of 
insurance  upon  completion).  The 
certificate  must  show  the  actual  cost  to 
the  Mortgagor  of: 

(i)  The  cost-plus  construction  contract 
or  the  lump  sum  construction  contract  or 
the  cost  of  the  construction  of  the 
Project  where  the  Mortgagor  and  the 
general  contractor  are  one  and  the  same 


and  no  construction  contract  is 
executed: 

(ii)  The  architect's  fee; 

(iii)  The  offsite  public  utilities  and 
streets  not  included  in  §  252.402(a)(4)  of 
this  part. 

(iv)  The  organizational  and  legal 
expenses;  and 

(v)  Other  items  of  expense  approved 
by  the  Commissioner. 

(d)  Cost  certification  requirements — 
general  contractor.  (1)  Where  a  cost- 
plus  form  of  contract  is  used,  the 
Mortgagor  must  also  submit  to  the 
lender  a  certification  of  the  general 
contractor,  in  a  form  prescribed  by  the 
Commissioner,  as  to  all  actual  costs 
paid  for  labor,  materials,  and 
subcontract  work  under  the  general 
contract,  exclusive  of  the  builder’s  fee; 

(2)  Where  there  is  a  cost-plus  contract 
and  the  lender  determines  that  an 
identity  of  interest  (as  defined  by  the 
Commissioner)  exists  between  the 
Mortgagor  or  genera)  contractor  or  any 
of  their  officers,  directors,  stockholders, 
or  partners  and  any  subcontractor, 
material  supplier,  or  equipment  lessor, 
the  lender  may  require  the  Morgagor  to 
submit  a  certification  by  the 
subcontractor,  material  supplier,  or 
equipment  lessor,  as  to  the  actual  costs 
paid  for  labor,  materials,  subcontractors 
and  overhead.  This  certification  must  be 
in  a  form  prescribed  by  the 
Commissioner. 

(e)  Exclusions.  The  certifications 
required  by  paragraphs  (c)  (4)  and  (d)  of 
this  section  may  not  include  any 
kickbacks,  rebates,  trade  discounts,  or 
other  similar  payments  to  the  general 
contractor,  the  Mortgagor  or  any  of  their 
officers,  directors,  stockholders  or 
partners. 

(f)  Records.  The  Mortgagor  must 
maintain  adequate  records  of  all  costs  of 
any  construction  or  other  cost  items  that 
do  not  represent  work  under  the  general 
contract  and,  in  the  case  of  a  lump  sum 
contract,  must  require  the  builder  to 
keep  similar  records  and,  if  requested  by 
the  lender  or  the  Commissioner,  must 
make  these  records  (including  any 
collateral  agreements)  available  for 
examination,  including  examination  by 
the  Inspector  General  of  HUD  or  the 
Comptroller  General. 

(g)  Certificate  of  public  accountant.  In 
all  F^ojects,  cost  certiHcations  must  be 
supported  by  an  audit  of  the  cost 
certification  statement  and 
accompanying  financial  statements  by 
an  independent  Certified  Public 
Accountant  or  by  an  independent  public 
accountant  licensed  by  a  regulatory 
authority  of  a  State  or  other  political 
subdivision  on  or  before  December  31, 
1970.  The  audit  must  include  a  statement 
that  the  accounts,  records  and 


supporting  documents  have  been 
examined  in  accordance  with  generally 
accepted  auditing  standards  to  the 
extent  necessary  to  verify  that  they 
present  fairly  the  actual  costs. 

(h)  Requisites  of  agreement  and 
certification.  Any  agreement,  statement 
or  certification  required  by  this  section 
must  speciBcally  state  that  it  has  been 
prepared  for  the  purpose  of  influencing 
an  official  action  of  the  Commissioner 
and  may  be  relied  upon  by  the 
Commissioner  and  the  lender  as  true. 

(i)  Cost  certification  incontestable. 
Upon  the  lender’s  approval  of  the 
Mortgagor’s  certification,  the 
certification  will  be  final  and 
incontestable  except  for  fraud  or 
material  misrepresentation  on  the  part 
of  the  Mortgagor. 

§  252.405  Lender  review  of  mortgage 
amount. 

When  the  cost  certifications 
submitted  under  §  252.404  are  reviewed 
and  approved  by  the  lender,  the  lender 
must  determine,  in  accordance  with 
standards  set  by  the  Commissioner, 
whether  a  mortgage  reduction  is 
necessary  and  whether  any  requests  for 
a  mortgage  increase  are  approvable. 

§  252.406  Application  of  net  Income 
received  before  beginning  of  amortization. 

(a)  If  prior  to  the  beginning  of 
amortization,  net  income,  as  defined  by 
the  Commissioner,  is  received  as  a 
result  of  the  operation  of  the  Project, 
such  net  income,  to  the  extent 
determined  by  the  lender,  shall  be 
applied  in  one  or  more  of  the  following 
ways: 

(1)  To  advance  amortization. 

(2)  To  offset  construction  costs 
approved  by  the  lender. 

(3)  To  be  deposited  in  the  reserve  fund 
for  replacement  and  to  be  held  as  a 
reserve  in  addition  to  the  monthly 
deposits  required  by  the  regulatory 
agreement. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  shall  not  be  applicable  to  a 
mortgagor  that  is  a  private  nonprofit 
corporation  or  association. 

§  252.407  Endorsement  by  Commissioner. 

Before  start  of  construction  in 
insurance  of  advances  cases,  and  in  all 
cases  after  completion  of  construction  or 
Substantial  Rehabilitation  and 
completion  of  the  lender’s  review  of  the 
Mortgage  amount,  the  lender  will  hold  a 
closing  and  submit  required 
documentation  to  the  Commissioner  or 
the  Commissioner’s  authorized 
Departmental  representative  for 
coinsurance  of  the  Mortgage  by 
endorsement  of  the  Mortgage  note.  The 
note  must  identify  the  section  of  the 
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regulations  under  which  the  Mortgage  is 
coinsured,  the  percentage  of  risk 
assumed  by  the  lender  and  the 
Commissioner,  and  the  date  of 
coinsurance,  i.e.,  the  date  of  HUD 
endorsement  of  the  Project  Mortgage. 

The  lender’s  submission  must  include  a 
certification  that  it  has  obtained  written 
HUD  approval  of  compliance  with  the 
requirements  referred  to  in  §  252.301(b) 
and  any  additional  documents  and 
information  required  by  the 
Commissioner’s  administrative 
procedures. 

Subpart  F— Mortgage  and  Closing 
Requirements 

§  252.501  Mortgage  requirements — real 
estate. 

The  mortgage,  to  be  eligible  for 
insurance,  shall  be  on  property  located 
in  a  State,  as  defined  in  §  252.3(n). 

(a)  The  mortgage  must  be  on  real 
estate  held: 

(1)  In  fee  simple;  or 

(2)  Under  a  lease  for  not  less  than  99 
years  which  is  renewable;  or 

(3)  Under  a  lease  having  a  period  of 
not  less  than  75  years  to  run  from  the 
date  the  mortgage  is  executed;  or 

(4)  Under  a  lease  executed  by  a 
governmental  agency,  an  Indian,  an 
Indian  tribe,  or  such  other  lessor  as  the 
Commissioner  may  approve  for  the 
maximum  term  consistent  with  the  legal 
authority  for  the  execution  of  such  a 
lease,  provided  that  the  term  of  any  such 
lease  shall  run  for  a  period  of  not  less 
than  50  years  from  the  date  the 
mortgage  is  executed. 

(b)  The  property  must  be  held  by  an 
eligible  Mortgagor  and  must,  at  the  time 
the  mortgage  is  coinsured,  be  free  and 
clear  of  other  liens  except  those 
approved  by  the  lender  in  accordance 
with  §  252.504. 

(c)  The  mortgage  must  cover  the  entire 
property  included  in  the  facility. 

§252.502  Title. 

(a)  Eligibility  of  title.  Title  to  the 
mortgaged  property  must  be  vested  in 
the  Mortgagor  on  the  date  the  Mortgage 
is  filed  for  record. 

(b)  Title  evidence.  Before  coinsurance 
of  the  Mortgage,  the  Mortgagor  must 
furnish  the  lender  with  a  survey, 
satisfactory  to  the  lender,  of  the 
Mortgaged  property  and  a  title 
insurance  policy  covering  the  property. 
If,  for  reasons  that  are  satisfactory  to 
the  lender,  title  insurance  cannot  be 
furnished,  the  Mortgagor  must  furnish 
evidence  of  title  in  accordance  with 
paragraph  (b)(2)  of  this  section.  The 
types  of  title  evidence  are: 

(1)  A  title  insurance  policy  issued  by  a 
company,  and  in  a  form,  satisfactory  to 


the  lender.  The  policy  must  name  the 
lender  and  the  Commissioner  as  the 
insureds,  as  their  interests  may  appear. 
The  policy  must  also  provide  that,  upon 
acquisition  of  title  by  the  lender,  it  will 
become  an  owner’s  policy  running  to  the 
lender. 

(2)  An  abstract  of  title  satisfactory  to 
the  lender,  prepared  by  an  abstract 
company  or  an  individual  engaged  in  the 
business  of  preparing  abstracts  of  title, 
accompanied  by  a  legal  opinion 
satisfactory  to  the  lender  as  to  the 
quality  of  the  title,  signed  by  an  attorney 
experienced  in  the  examination  of  titles. 

§  252.503  Mortgage  and  note  provisions. 

(a)  The  mortgage  and  note  must  be 
executed  on  a  form  approved  by  the 
Commissioner  for  use  in  the  jurisdiction 
in  which  the  property  is  located.  The 
form  must  not  be  changed  without  prior 
written  approval  of  the  Commissioner. 

(b)  The  Mortgage  must  be  executed  by 
an  eligible  Mortgagor. 

(c)  The  Mortgage  must  be  a  Hrst  lien 
on  property  that  conforms  with  property 
standards  prescribed  by  the 
Commissioner. 

(d)  The  note  must  provide  for  equal 
monthly  payments  of  interest  and 
principal  due  on  the  first  day  of  each 
month  in  accordance  with  a  level 
annuity  amortization  plan  agreed  to  by 
the  Mortgagor  and  lender  and 
acceptable  to  the  Commissioner. 

(e)  The  lender  will  determine  the  date 
of  first  payment  to  principal.  The  lapse 
of  time  between  completion  of  the 
project  and  beginning  of  amortization 
must  not  be  longer  than  the  lender 
determines,  in  accordance  with 
standards  established  by  the 
Commissioner,  to  be  necessary  to  obtain 
sustaining  occupancy. 

(f) (1)  The  Mortgage  must  provide  that 
all  monthly  payments  made  by  the 
Mortgagor  to  the  lender  be  added 
together  into  a  single  payment  made  by 
the  Mortgagor  on  each  monthly  payment 
date.  The  lender  must  apply  payments 
received  from  the  Mortgagor  or  for  the 
account  of  the  Mortgagor  to  the 
following  items  in  the  order  listed: 

(1)  MIP  under  Contract  of 
Coinsurance; 

(ii)  Ground  rents,  taxes,  special 
assessments,  and  Ore  and  other  hazard 
insurance  premiums; 

(iii)  Interest  on  the  Mortgage;  and 

(iv)  Principal  on  the  Mortgage. 

(2)  Any  deficiency  in  the  amount  of 
the  aggregate  monthly  payment  required 
under  paragraph  (f)(1)  of  this  section 
will  constitute  a  fiscal  default.  The 
Mortgage  will  further  provide  for  a  grace 
period  of  30  days  within  which  time  the 
default  must  be  made  good. 


(g)  The  Mortgage  must  provide  for 
payments  by  the  Mortgagor  to  the 
lender,  on  each  monthly  payment  date, 
of  an  amount  sufficient  to  accumulate 
the  next  annual  MIP  one  payment  period 
before  the  MIP  is  due.  These  payments 
will  continue  only  as  long  as  the 
Contract  of  Coinsurance  is  in  effect. 

(h)  The  Mortgage  must  provide  for 
equal  monthly  payments  sufficient  to 
pay  any  ground  rents,  estimated  taxes, 
water  charges,  special  assessments,  and 
fire  and  other  hazard  insurance 
premiums,  within  a  period  ending  one 
month  before  these  items  become  due. 
The  Mortgage  must  also  make  provision 
for  adjustments  in  case  the  estimated 
amount  of  any  of  these  items  differs 
from  amounts  actually  payable  by  the 
Mortgagor. 

(i)  Partial  or  full  prepayment  of  the 
mortgage  is  subject  to  the  following 
standards  and  restrictions. 

(1)  Proprietary  facilities.  In  the  case 
of  the  mortgagor  operating  a  proprietary 
facility,  the  following  provisions  shall  be 
applicable: 

(1)  Prepayment  privilege.  Except  as 
otherwise  provided  in  paragraph  (3),  the 
mortgagor  may  prepay  the  mortgage  in 
whole  or  in  part  upon  any  interest 
payment  date  after  giving  to  the  lender 
30  days’  notice  in  writing  in  advance  of 
its  intention  to  so  prepay. 

(ii)  Prepayment  charge.  The  mortgage 
may  contain  a  provision  for  such 
additional  charge  in  the  event  of 
prepayment  of  principal  as  may  be 
agreed  upon  between  the  mortgagor  and 
the  coinsuring  lender,  in  accordance 
with  standards  adopted  by  the 
Commissioner.  Any  reduction  in  the 
original  principal  amount  of  the 
mortgage  resulting  from  the  certification 
of  cost  requirements  of  this  part  shall 
not  be  construed  as  a  prepayment  of  the 
mortgage. 

(2)  Nonprofit  facility.  In  the  case  of  a 
facility  operated  by  a  nonprofit 
corporation  or  association,  the  following 
provisions  shall  be  applicable: 

(i)  Prepayment  in  full.  The  mortgage 
indebtedness  may  be  prepaid  in  full  and 
the  Commissioner’s  controls  terminated 
only  upon  the  condition  that  the 
Commissioner’s  prior  consent  is 
obtained  as  he  may  prescribe. 

(ii)  Partial  prepayments.  With  the 
prior  written  approval  of  the 
Commissioner,  partial  prepayments  may 
be  made  for  the  purpose  of  reducing 
succeeding  monthly  payments  of  the 
remaining  balances  as  recast  over  the 
remaining  portion  of  the  original 
mortgage  term. 

(iii)  Optional  provision.  The  mortgage 
may,  if  required  by  the  lender,  contain  a 
provision  that  prior  to  maturity  and  with 
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the  approval  of  the  Commissioner, 
partial  prepayments  may  be  made  after 
30  days'  written  notice  to  the  lender  on 
any  principal  payment  date.  A 
reasonable  charge  may  be  allowed  as 
agreed  upon  between  the  mortgagor  and 
the  lender  in  accordance  with  standards 
adopted  by  the  Commissioner. 

(3)  Prepayment  of  bond-financed 
mortgages.  Where  the  mortgage  is  given 
to  secure  a  loan  made  by  a  lender  that 
has  obtained  the  funds  for  the  loan  by 
the  issuance  and  sale  of  bonds  or  bond 
anticipation  notes,  or  both,  the  mortgage 
may  contain  a  prepayment  restriction 
and  prepayment  penalty  charge 
acceptable  to  the  lender  as  to  terms, 
amount,  and  conditions  in  accordance 
with  standards  adopted  by  the 
Commissioner. 

(j)  The  note  may  provide  for  the 
collection  by  the  lender  of  a  late  charge, 
not  to  exceed  four  percent  of  each 
payment  to  interest  and  principal  that  is 
more  than  15  days  late,  or  such  other 
charges  as  may  be  agreed  to  by  the 
lender  and  the  Commissioner,  to  cover 
the  extra  expense  of  handling 
delinquent  payments.  Late  charges  must 
be  separately  charged  to  and  collected 
from  the  Mortgagor  and  may  not  be 
deducted  from  any  total  monthly 
payment. 

(k)  The  mortgage  must  contain  a 
covenant  prohibiting  the  use  of  the 
property  for  any  purpose  other  than  as  a 
residential  care  facility  eligible  for 
coinsurance  under  this  part. 

(l)  The  mortgage  must  contain  a 
covenant,  accepable  to  the 
Commissioner,  that  binds  the  mortgagor 
to  keep  the  property  insured  by  one  or 
more  standard  policies  for  fire  or  other 
hazards  stipulated  by  the  Commissioner 
or  the  lender.  The  amount  must  comply 
with  the  coinsurance  clause  applicable 
to  the  location  and  character  of  the 
property,  but  may  not  be  less  than  80 
percent  of  the  actual  cash  value  of  the 
insurable  improvements  and  equipment 
of  the  project.  The  initial  coverage  must 
be  in  the  amount  estimated  by  the 
lender  after  completion  of  the  project.  A 
standard  mortgagee  clause  making  loss 
payable  to  the  lender  and  the 
Commissioner  as  their  interests  may 
appear  must  be  included  in  the 
insurance  policy.  The  lender  is 
responsible  for  assuring  that  insurance 
is  maintained  in  force  and  in  the  amount 
required  by  this  paragraph  and  the 
mortgage.  If  the  mortgagor  does  not 
obtain  the  required  insurance,  the  lender 
must  do  so  and  assess  the  mortgagor  for 
such  costs.  These  insurance 
requirements  apply  as  long  as  the 
Coinsurance  Contract  is  in  force. 


§  252.504  Mortgage  lien  and  other 
obllgatlone. 

The  mortgagor  and  the  lender  must 
certify  at  endorsement  of  the  loan  for 
insurance,  and  the  lender  must 
determine: 

(a)  That  the  mortgage  is  a  Hrst  lien 
upon  and  covers  the  entire  Project, 
including  the  equipment  financed  with 
mortgage  proceeds. 

(b)  That  the  property  upon  which  the 
improvements  have  been  made  or 
constructed,  and  the  equipment  financed 
with  mortgage  proceeds,  are  free  and 
clear  of  all  liens  other  than  the  insured 
mortgage  and  such  other  liens  as  may  be 
approved  by  the  lender  in  accordance 
with  standards  established  by  the 
Commissioner. 

(c)  That  the  certificate  sets  forth  all 
unpaid  obligations  in  connection  with 
the  mortgage  transaction,  the  purchase 
of  the  mortgaged  property,  the 
construction  or  rehabilitation  of  the 
Project  or  the  purchase  of  the  equipment 
financed  with  mortgage  proceeds. 

§  252.505  Regulatory  agreement. 

The  lender  and  the  Mortgagor  must 
execute  a  regulatory  agreement  in  a 
form  acceptable  to  the  Commissioner. 
The  regulatory  agreement  must  require 
the  Mortgagor  to  comply  with  the 
requirements  of  Subparts  G  and  H  and 
other  applicable  provisions  of  this  part 
for  as  long  as  the  Commissioner 
coinsures  the  Mortgage.  In  the 
regulatory  agreement,  the  lender  may 
regulate  the  Mortgeigor  on  other  matters 
if  the  Commissioner  determines  that  the 
additional  lender  controls  or 
requirements  do  not  conflict  with  the 
requirements  of  this  part  or 
requirements  contained  in  the 
administrative  instructions  issued  under 
this  part. 

§  252.506  Other  dosing  documents. 

The  lender  will  require  execution  of 
such  other  closing  documents  as  the 
Commissioner  may  require. 

Subpart  G— Requirements  Relating  to 
Structure  of  Mortgagor  Entity  and 
Transfers  of  Ownership  Interest 

§  252.601  Requirements  applicable  to  all 
projects. 

(a)  The  Mortgagor  may  issue  shares  of 
capital  stock,  partnership  participations 
or  beneficial  certificates  of  interest,  as 
applicable,  only  in  the  number  and  form 
approved  by  the  lender. 

(b)  The  Mortgagor  must  comply  with 
the  Commissioner's  administrative 
procedures  for  previous  participation 
clearance  and  Transfers  of  Physical 
Assets  before  conveying,  assigning  or 
transferring  any  ownership  interest  in 


the  project  or  any  beneficial  interest  in 
any  trust  holding  title  to  the  project. 

(c)  The  Mortgagor  must  obtain  the 
Commissioner's  and  the  lender's  written 
approval  before: 

(1)  Conveying,  assigning,  transferring, 
encumbering  or  disposing  of  any  legal 
interest  in  the  project,  including  rents 
and  security  deposits; 

(2)  Engaging,  except  for  natural 
persons,  in  any  business  or  activity, 
including  the  operation  of  any  other 
project,  or  incurring  any  liability  or 
obligation  not  in  connection  with  the 
project. 

(d)  The  Mortgagor  may  not  resign  or 
withdraw  from  the  Project  until  the 
lender  has  approved  a  substitute 
Mortgagor. 

Subpart  H— Program  Relating  to 
Project  Operation 

§252.701  General. 

In  order  to  be  eligible  for  the  benefit 
of  coinsured  financing  under  this  part, 
the  Mortgagor  must  agree  to  be 
regulated  and  restricted  by  the  lender 
with  respect  to  the  ongoing  operation  of 
the  project  as  set  forth  in  this  subpart. 

§  252.702  Reserve  for  replacements  and 
general  operating  reserve. 

(a)  The  Mortgagor  must  establish  and 
maintain  a  reserve  for  replacements  to 
cover  the  cost  of  major  repairs  to  and 
replacement  of  structural  elements, 
mechanical  equipment  and  major 
movable  equipment  of  the  facility.  This 
reserve  will  be  held  and  administered 
by  the  lender  only  as  provided  in  the 
regulatory  agreement  and 
Commissioner’s  administrative 
procedures. 

(b)  [Reserved] 

(c)  To  the  extent  consistent  with  the 
project's  liquidity  needs,  money  placed 
in  a  reserve  for  replacements  must  be 
invested  in  United  States  Treasury 
securities,  securities  issued  by  a  Federal 
agency,  or  deposits  that  are  insured  by 
an  agency  of  the  Federal  Government. 

§  252.703  Charges  for  facilities  and 
services. 

(a)  The  Mortgagor  will  determine 
charges,  taking  into  account  facilities 
and  services  offered  by  the  Project. 

(b)  The  Mortgagor  may  not  collect 
from  residents  or  prospective  residents 
an  admission  fee,  founder's  fee,  life-care 
fee,  or  similar  payment  pursuant  to  any 
agreement,  oral  or  written,  whereby  the 
Mortgagor  agrees  to  furnish 
accommodations  or  services  in  the 
project  to  persons  making  such 
payments. 
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§  252.704  Use  of  project  funds. 

(a)  The  Mortgagor  must  deposit  all 
rents  and  other  receipts  of  the  project  in 
the  name  of  the  project  in  accounts  that 
are  fully  insured  as  to  principal  by  an 
agency  of  the  Federal  Government. 
Project  funds  in  excess  of  these  needed 
to  meet  short-term  project  operating 
expenses  may  be  invested  in 
accordance  with  the  administrative 
instructions  of  the  Commissioner. 

(b)  The  Mortgagor  may  use  project 
funds  only  for: 

(1)  Payment  of  Mortgage  obligations; 

(2)  Payment  of  reasonable  expenses 
necessary  to  the  proper  operation  and 
maintenance  of  the  project; 

(3)  Deposits  to  the  reserve  for 
replacements  and  other  required 
reserves; 

(4)  Repayment  of  Mortgagor  advances 
authorized  by  the  Commissioner’s 
administrative  procedures. 

(5)  Distributions  of  Surplus  Cash 
permitted  under  §  252.705; 

(c)  The  Mortgagor  may  not  use  project 
funds  to  liquidate  liabilities  related  to 
the  construction  of  the  project,  other 
than  the  Coinsured  Mortgage,  unless  the 
lender  authorized  this  use  in  accordance 
with  the  Commissioner’s  administrative 
procedures. 

(d)  The  Mortgagor  must  deposit  and 
maintain  residents’  security  deposits  in 
a  trust  account  separate  and  apart  from 
all  other  funds  of  the  Project.  The  trust 
account  must  be  held  in  the  name  of  the 
Project  and  the  balance  in  the  account 
must  as  all  times  equal  or  exceed  the 
Project’s  liability  for  residents’  security 
deposits.  The  owner  must  comply  with 
any  State  or  local  laws  regarding 
investment  of  security  deposits  and  the 
Distribution  of  interest  or  other  income 
earned  thereon.  Any  earnings  received 
from  the  investment  of  security  deposits 
must  accrue  to  the  benefit  of  the  Project 
or  the  Project  residents. 

§  252.705  Distributions  and  residuai 
receipts. 

(a)  The  Mortgagor  may  make,  receive 
or  retain  Distributions  only  as  provided 
in  this  section.  The  Mortgagor  must 
compute  Surplus  Cash  and  Distributions 
in  accordance  with  the  Commissioner’s 
administrative  requirements. 

(b)  Proprietary  Mortgagors.  (1) 
Distributions  may  be  paid  only  from 
Surplus  Cash  that  exists  as  of  the  end  of 
a  semiannual  or  annual  fiscal  period. 

(2)  Initial  Distributions  may  be  paid 
only  after  construction  has  been 
completed  and  the  Mortgagor  has 
submitted  the  cost  certifications 
required  by  §  252.402. 

(3)  No  Distribution  may  be  paid  from 
borrowed  funds,  or  when  payments  due 


under  the  note.  Mortgage,  or  regulatory 
agreement  have  not  been  made. 

(4)  If  any  of  the  conditions  listed 
below  applies,  the  Mortgagor  may 
distribute  Surplus  Cash  only  after 
obtaining  the  lender’s  written  approval 
to  do  so; 

(1)  'The  Mortgagor  has  not 
satisfactorily  responded  to  any  lender  or 
HUD  on-site  review  report,  annual 
financial  statement  correspondence  or 
any  other  correspondence  that  requires 
the  Mortgagor  to  implement  corrective 
action,  and  that  was  received  at  least  30 
days  before  the  end  of  the  fiscal  period 
for  which  the  Surplus  Cash  computation 
is  made; 

(ii)  The  lender  determines  and  gives 
the  owner  written  notification  that  the 
project  has  signiRcant  uncorrected 
physical  deRciencies;  or 

(iii)  There  is  a  covenant  default  (as 
defined  in  §  252.806(b))  under  the 
provisions  of  the  Mortgage  or  the 
regulatory  agreement. 

(c)  Nonprofit  and  public  mortgagors. 
No  distributions  are  permitted  on 
projects  owned  by  nonprofit  or  public 
mortgagors.  (1)  Any  Surplus  Cash 
generated  by  such  project  must  be 
deposited  in  the  Residual  Receipts 
account  with  the  lender  within  60  days 
after  the  end  of  each  fiscal  year  in  which 
the  Surplus  Cash  is  generated. 

(2)  Residual  Receipts  must  at  all  times 
remain  under  the  control  of  the  lender. 
The  lender  must  administer  the  Residual 
Receipts  account  in  accordance  with  the 
Commissioner’s  administrative 
requirements. 

(3)  The  lender  must  invest  Residual 
Receipts  in  accordance  with  the 
administrative  requirements  of  the 
Commissioner.  All  earnings  on  these 
investments  must  be  added  to  the 
Residual  Receipts  account  unless  other 
disposition  of  such  earnings  has  been 
approved  by  the  Commissioner,  or  by 
the  lender  in  accordance  with  the 
Commissioner’s  administrative 
requirements. 

(4)  When  the  contract  of  coinsurance 
is  terminated  any  funds  remaining  in  the 
Residual  Receipts  account  must  be 
distributed  in  accordance  with  the 
Commissioner’s  administrative 
requirements. 

§  252.706  Project  management 

The  Mortgagor  must: 

(a)  Provide  for  management 
satisfactory  to  the  lender  and  the 
Commissioner,  execute  a  management 
contract  that  meets  the  requirements  of 
the  Commissioner,  and  deliver  to  the 
lender  such  certifications  and 
information  regarding  project 
management  as  the  Commissioner  and 
lender  may  require. 


(b)  Maintain  the  project  in  good  repair 
and  condition  and  promptly  complete 
necessary  repairs  and  maintenance  as 
required  by  the  lender. 

(c)  Assure  that  all  project  expenses 
are  reasonable  in  amount  and  necessary 
to  the  operation  of  the  project. 

(d)  Obtain  the  lender’s  and  the 
Commissioner’s  written  approval  before 
undertaking  self-management, 
contracting  for  management  services,  or 
paying  (or  incurring  any  obligation  to 
pay)  fees  for  management  services. 

(e)  Establish  and  maintain  the 
Project’s  books,  accounts  and  records  in 
accordance  with  the  Commissioner’s 
and  lender’s  administrative 
requirements.  Books  and  accounts  must 
be  maintained  for  such  periods  of  time 
as  the  Commissioner  may  prescribe. 

(f)  Permit  the  lender,  the 
Commissioner,  the  HUD  Inspector 
General,  the  Comptroller  General  of  the 
United  States,  or  their  authorized  agents 
to  inspect  the  project’s  property, 
equipment,  buildings,  plans,  ofRces, 
apparatus,  devices,  books,  accounting 
records,  contracts,  and  documents 
during  reasonable  business  hours.  This 
right  to  inspect  extends  to  the  records  of 
the  Mortgagor,  as  well  as  to  the  records 
of  any  companies  with  which  the 
Mortgagor  has  an  identity  of  interest,  as 
defined  in  the  regulatory  agreement. 

(g)  Furnish  the  lender  and  the 
Commissioner  with  a  Rnancial  report  on 
the  project’s  operations  within  60  days 
following  the  end  of  each  Rscal  year, 
unless  the  lender  authorizes  the 
Mortgagor  to  submit  the  report  on  a  later 
date.  Unless  the  Commissioner 
authorizes  the  lender  to  accept  an 
unaudited  report,  the  report  must  be 
made  by  an  independent  certiRed  public 
accountant  or  by  an  independent  public 
accountant  licensed  by  a  State  or  other 
political  subdivision  on  or  before 
December  31, 1970. 

(h)  Upon  request,  furnish  the  lender 
with  operating  budgets;  occupancy, 
accounting  and  other  reports;  properly 
certified  copies  of  minutes  of  meetings 
of  the  directors,  ofRcers,  shareholders, 
or  beneRciaries  of  the  Mortgagor  entity; 
and  speciRc  answers  to  questions  raised 
from  time  to  time  by  the  lender  relative 
to  income,  assets,  liabilities,  expenses, 
operation,  and  condition  of  the  project. 
The  Mortgagor  must  furnish  a  response 
to  the  lender’s  or  HUD’s  on-site  review 
reports  and  written  inquiries  regarding 
annual  or  monthly  Rnancial  statements 
no  later  than  30  days  after  receipt  of  the 
lender’s  report  or  inquiries. 

(i)  In  advertising  accommodations  and 
services  and  in  admitting  residents, 
adhere  to  civil  rights  and  equal 
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opportunity  requirements  set  forth  in 
§  252.208. 

Subpart  I — Contract  Rights  and 
Obligations  Mortgage  Insurance 
Premiums 

§  252/801  MIP  in  insurance  of  advances 
cases. 

(a)  Amount  of  MIP  to  be  collected 
from  the  Mortgagor.  (1)  Before  the  intial 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect  a 
MIP  from  the  Mortgagor  equal  to  one 
percent  of  the  original  amount  of  the 
Mortgage. 

(2)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year  after  the 
date  of  initial  endorsement,  the  lender 
must,  before  each  anniversary  of  the 
date  of  initial  endorsement  that  occurs 
more  than  30  days  before  the  first 
principal  payment,  collect  from  the 
Mortgagor  an  additional  MIP  equal  to 
0.5  percent  of  the  original  Mortgage 
amount. 

.  (3)  Before  the  first  principal  payment, 
the  lender  must  collect  from  the 
Mortgagor  an  amount  equal  to  0.5 
percent  of  the  average  outstanding 
principal  balance  of  the  Mortgage  for 
the  year  following  the  first  principal 
payment. 

(4)  Beginning  with  the  first  principal 
payment  and  continuing  until  the 
Coinsurance  Contract  terminates,  the 
lender  must  collect  and  place  in  escrow 
monthly  MIP  sufficient  to  accumulate  0.5 
percent  of  the  average  principal  that  will 
be  outstanding  during  the  upcoming 
year.  No  adjustments  may  be  made  for 
delinquent  payments  or  prepayments  on 
the  Mortgage  except  as  provided  in 

§  252.804. 

(5)  The  MIP  required  under 
paragraphs  (a)  (1)  and  (2)  of  this  section 
may  be  included  in  the  Mortgage.  The 
Mortgagor  must  pay  the  MIP  required 
under  paragraphs  (a)  (3)  and  (4)  of  this 
section  from  its  own  funds. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  initial  endorsement,  the  lender  must 
pay  to  the  Commissioner  an  initial  MIP 
equal  to  .65  percent  of  the  original 
amount  of  the  Mortgage. 

(2)  If  the  date  of  the  first  principal 
payment  is  more  than  one  year  after  the 
date  of  the  initial  endorsement,  the 
lender  must,  on  each  anniversary  of  the 
date  of  initial  endorsement  that  occurs 
more  than  30  days  before  the  first 
principal  payment,  pay  to  the 
Commissioner  an  additional  MIP  equal 
to  0.5  percent  of  the  original  Mortgage 
amount. 

(3)  Following  final  endorsement,  the 
Commissioner  will  adjust  the  MIP  so 
that  it  equals  .65  percent  per  year  of  the 
average  outstanding  principal  balance 


for  the  year  following  the  date  of  initial 
endorsement  plus  0.5  percent  per  year  of 
the  average  outstanding  principal 
balance  for  the  period  from  the  brst 
anniversary  of  initial  endorsement  to  the 
date  of  the  first  principal  payment.  If  the 
adjusted  amount  is  less  than  the  amount 
previously  paid  by  the  lender,  the 
Commissioner  will  refund  the  excess 
amount  to  the  lender  for  application  to 
the  mortgagor’s  account. 

(4)  On  the  date  of  the  first  principal 
payment  and  each  year  thereafter  on  the 
anniversary  of  the  date  on  which  the 
first  principal  payment  was  due,  and 
continuing  until  the  Coinsurance 
Contract  is  terminated,  the  lender  must 
pay  to  the  Commissioner  a  MIP  equal  to 
0.4  percent  of  the  average  outstanding 
principal  balance  of  the  mortgage  for  the 
12  months  following  the  date  the 
premium  becomes  payable.  The  average 
outstanding  principal  balance  is 
computed  using  the  project’s 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments 
or  Mortgage  prepayments  except  as 
provided  in  §  252.804. 

§  252.802  MIP  in  insurance  upon 
completion  cases. 

(a)  Amount  of  MIP  to  be  collected 
from  the  Mortgagor.  (1)  Before 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect 
from  the  Mortgagor  a  MIP  equal  to  0.5 
percent  per  year  of  the  average 
outstanding  principal  balance  of  the 
Coinsured  Mortgage  from  the  date  of  the 
endorsement  to  one  year  after  the  due 
date  of  the  first  payment  to  principal. 

(2)  For  each  year  thereafter,  the  lender 
must  collect  from  the  Mortgagor  monthly 
MIP  sufHcient  to  accumulate  and  place 
in  escrow  0.5  percent  of  the  average 
principal  balance  outstanding  during  the 
upcoming  year.  No  adjustments  may  be 
made  for  delinquent  payments  or 
prepayments  on  the  Mortgage  except  as 
provided  in  §  252.804. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  endorsement,  the  lender  must  pay  to 
the  Commissioner  an  initial  MIP  equal 
to  0.5  percent  of  the  face  amount  of  the 
Mortgage.  Following  endorsement,  the 
Commissioner  will  adjust  the  initial  MIP 
so  that  it  equals  0.5  percent  per  year  of 
the  average  outstanding  balance  of  the 
Mortgage  from  the  date  of  endorsement 
to  one  year  after  the  due  date  of  the  first 
payment  to  principal.  If  this  adjusted 
amount  is  more  than  the  amount  paid  by 
the  lender  at  endorsement,  the 
Commissioner  will  hill  the  lender  for  the 
difference.  If  the  adjusted  amount  is 
lower  than  the  amount  paid  by  the 
lender  at  endorsement,  the 
Commissioner  will  refund  the  excess 


amount  to  the  lender  for  application  to 
the  Mortgagor’s  account. 

(2)  Beginning  on  the  anniversary  of 
the  date  on  which  the  first  principal 
payment  was  due  and  continuing 
annually  thereafter  until  the 
Coinsurance  Contract  is  terminated,  the 
lender  must  pay  to  the  Commissioner  a 
MIP  equal  to  0.4  percent  of  the  average 
outstanding  principal  balance  for  the  12 
months  following  the  date  the  premium 
becomes  available.  The  average 
outstanding  principal  balance  is 
computed  using  the  project’s 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments 
or  Mortgage  prepayments  except  as 
provided  in  §  252.804. 

§  252.803  Duration  and  method  of 
payment  of  MIP. 

(a)  MIP  payments  must  continue 
annually  until  one  of  the  following 
occurs: 

(1)  The  Mortgage  is  paid  in  full; 

(2)  A  deed  to  the  lender  is  filed  for 
record:  or 

(3)  The  Contract  of  Coinsurance  is 
otherwise  terminated  with  the  consent 
of  the  Commissioner. 

(b)  The  lender  may  pay  any  MIP 
required  under  this  part  in  cash  or 
debentures. 

§  252.804  Pro  rata  refund  of  annual  MIP. 

If  the  Coinsurance  Contract  is 
terminated  by  prepayment  in  full  or  by 
termination  with  the  consent  of  the 
Commissioner  after  the  due  date  of  the 
first  annual  MIP.  the  Commissioner  will 
refund  any  MIP  paid  for  the  period  after 
the  effective  date  of  the  termination  of 
insurance.  The  refund  will  be  mailed  to 
the  lender  for  credit  to  the  Mortgagor’s 
account.  In  computing  the  pro  rata 
portion  of  the  annual  MIP.  the  date  of 
termination  of  coinsurance  will  be  the 
last  day  of  the  month  in  which  the 
Mortgage  is  prepaid  or  the 
Commissioner  receives  a  termination 
request.  No  refund  will  be  made  if 
insurance  was  terminated  because  of  a 
default  or  if  termination  occurs  before 
the  date  the  first  annual  MIP  is  due. 

§  252.805  Late  charges— MIP. 

(a)  If  the  Commissioner  receives  a 
MIP  payment  more  than  15  days  after 
the  later  of  the  billing  date  or  due  date, 
the  lender  must  pay  a  late  charge  of  four 
percent  of  the  amount  due. 

(b)  If  the  Commissioner  receives  a 
MIP  payment  more  than  30  days  after 
the  later  of  the  billing  date  or  due  date, 
the  lender  must  pay  both  the  four 
percent  late  charge  and  interest.  Interest 
will  be  charged  from  the  later  of  the 
billing  date  or  the  due  date  at  a  late  set 
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in  conformity  with  the  Treasury  Fiscal 
Requirements  Manual. 

Protection  of  Mortgage  Security 

§  252.806  Annual  physical  Inspection. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender’s  recommendations 
for  any  corrective  actions. 

Delinquency  and  Default  Under  the 
Mortgage 

§  252.807  Notice  of  delinquency. 

If  the  lender  has  not  received  the 
Mortgagor’s  monthly  Mortgage  payment 
by  the  16th  day  of  the  month  in  which 
the  payment  is  due,  the  lender  must  give 
the  Commissioner  and  the  mortgagor 
written  notice  of  the  delinquency.  This 
notice  must  include  the  information 
required  by  the  Commissioner’s 
administrative  procedures.  The  lender 
must  mail  this  notice  in  time  for  it  to  be 
received  by  the  Commissioner  by  the 
20th  day  of  that  month. 

§  252.808  Definition  of  default. 

(a)  A  monetary  default  exists  when 
the  Mortgagor  fails  to  make  any 
payment  due  under  the  Mortgage. 

(b)  A  covenant  default  exists  when 
the  Mortgagor  fails  to  perform  any  other 
covenant  under  the  provisions  of  the 
Mortgage  or  the  regulatory  agreement, 
which  is  incorporated  in  the  Mortgage. 

A  lender  becomes  eligible  for  insurance 
benefits  on  the  basis  of  a  covenant 
default  only  after  the  lender  has 
accelerated  the  debt  and  the  owner  has 
failed  to  pay  the  full  amount  due,  thus 
converting  a  covenant  default  into  a 
monetary  default. 

§  252.809  Date  of  default. 

For  purposes  of  this  subpart,  the  date 
of  default  is: 

(a)  The  date  of  the  first  uncorrected 
failure  to  perform  a  mortgage  covenant 
or  obligation;  or 

(b)  The  date  of  the  first  failure  to 
make  a  monthly  payment  that  is  not 
covered  by  subsequent  payments,  when 
such  subsequent  payments  are  applied 
to  the  overdue  monthly  payments  in  the 
order  in  which  they  were  due. 

§  252.810  Notice  of  default. 

If  a  default  (as  defined  in  §  252.808) 
continues  for  a  period  of  30  days,  the 
lender  must  notify  the  Commissioner 
within  30  days  thereafter,  unless  the 
default  is  cured.  Unless  waived  by  the 
Commissioner,  the  lender  must  submit 
this  notice  monthly  on  a  form  prescribed 


by  the  Commissioner  until  the  default 
has  been  cured,  the  lender  has  acquired 
title  to  the  property,  or  the  coinsurance 
contract  has  been  terminated. 

§  252.81 1  Financial  relief  to  cure  a  default. 

(a)  To  reinstate  a  defaulted  Mortgage, 
the  lender  may  use  one  or  more  of  the 
forms  of  financial  relief  described  in  this 
section.  The  lender’s  efforts  to  cure  a 
default  will  not  result  in  a  curtailment  of 
interest  as  provided  by  §  252.821(b]  in 
any  subsequent  claim  for  insurance 
benefits.  If  the  lender  complies  with  the 
conditions  set  forth  in  this  section  and 
the  notice  requirements  set  forth  in 
§§  252.810  and  252.815.  The  lender  must 
service  delinquent  loans  in  accordance 
with  the  Commissioner’-s  administrative 
requirements. 

(1)  Temporary  adjustment  of 
Mortgage  payments.  Without  obtaining 
the  Commissioner’s  approval,  the  lender 
may  agree  to  hold  the  Mortgage  in 
default  and  temporarily  adjust 
payments,  if  a  temporary  payment  plan 
meets  the  conditions  listed  below.  The 
lender  may  approve  a  payment  plan  that 
does  not  meet  all  of  these  conditions 
only  after  obtaining  the  Commissioner’s 
written  approval. 

(1)  The  temporary  payment  plan  will 
last  no  longer  than  18  months. 

(ii)  Payments  will  be  set  at  less  than 
the  debt  service  and  escrows  required 
by  the  Mortgage  for  no  more  than  six 
months. 

(iii)  The  plan  requires  the  Mortgagor 
to  pay  a  specific  dollar  amount  each 
month  toward  the  Mortgage 
delinquency,  but  also  gives  the  lender 
the  right  (subject  to  the  Commissioner’s 
administrative  requirements)  to  require 
that  the  Mortgagor  also  apply  any  net 
operating  income  to  the  Mortgage 
delinquency. 

(iv)  The  Plan  requires  the  Mortgagor 
to  furnish  the  lender  monthly  accounting 
reports  until  the  Mortgage  is  reinstated. 

(v)  The  Mortgagor  agrees  that,  even  if 
the  project  is  current  under  the  terms  of 
a  temporary  payment  plan,  no 
distributions  will  be  paid  until  the 
Mortgage  itself  has  been  brought  current 
and  the  Mortgagor  has  complied  with  all 
terms  of  the  temporary  payment  plan 
and  any  broader  reinstatement  plan, 
including  the  completion  of  any 
maintenance  work  or  management 
initiatives. 

(2)  Withdrawal  from  the  reserve  for 
replacements.  If  the  Mortgage  is  more 
than  25  days  delinquent,  the  lender  may 
withraw  reserve  funds  without  prior 
Commissioner  approval  to  pay  up  to  one 
month’s  debt  service  and  Mortgage 
escrows.  The  lender  must  obtain  the 
Commissioner’s  written  approval  for 
withdrawals  that,  individually  or 


cumulatively  over  a  12-month  period, 
would  exceed  one  month’s  Mortgage 
payment. 

(3)  Suspension  of  deposits  to  the 
reserve  for  replacements.  The  lender 
may  suspend  up  to  six  month’s  reserve 
deposits  for  up  to  six  months  during  any 
36  month  period.  The  lender  must  obtain 
the  Commissioner’s  written  approval  for 
suspensions  in  excess  of  six  months 
during  any  36-month  period. 

(4)  Recasting  the  Mortgage.  The 
lender  may  recast  delinquent  principal 
and  interest  over  the  remaining 
Mortgage  term  so  long  as  the  sum  of  the 
outstanding  principal  balance  of  the 
Mortgage  and  the  delinquency  being 
recast  does  not  exceed  the  original 
Mortgage  amount,  and  the  lender 
obtains  the  Commissioner’s  written 
approval  before  executing  an  agreement 
permanently  modifying  the  terms  of  the 
Mortgage. 

(b)  For  any  project  comprising  a 
GNMA  pool,  the  lender-issuer  must 
continue  to  pay  the  securities  holders 
the  full  amount  of  scheduled  payments 
due  under  the  securities,  even  if  the 
lender  does  not  collect  the  full  amount 
from  the  Mortgagor. 

§  252.8 1 2  Reinstatement  of  a  defaulted 
mortgage. 

If  the  Mortgagor  cures  the  default 
before  the  completion  of  any  foreclosure 
proceedings,  the  insurance  will  continue 
as  if  a  default  had  not  occurred.  The 
mortgagor  must  pay  all  reasonable 
expenses  that  the  lender  incurs  in 
connection  with  the  foreclosure 
proceedings.  The  lender  must  give 
written  notice  of  reinstatement  to  the 
Commissioner. 

Termination 

§  252.813  Termination  of  coinsurance 
contract. 

(а)  The  Contract  of  Coinsurance  will 
terminate  if  any  of  the  following  occurs: 

(1)  The  Mortgage  is  paid  in  full; 

(2)  The  lender  acquires  the  Mortgaged 
property  and  notifies  the  Commissioner 
that  it  will  not  make  a  claim  for 
insurance  benefts; 

(3)  The  Mortgagor  redeems  the 
property  after  foreclosure; 

(4)  A  party  other  than  the  lender 
acquires  the  property  at  a  foreclosure 
sale; 

(5)  The  Mortgagor  and  lender  jointly 
request  termination  and  the 
Commissioner  grants  approval;  or 

(б)  The  lender  or  its  successors  or 
assigns  commit  fraud  or  make  a  material 
misrepresentation  to  the  Commissioner 
with  respect  to  the  Contract  of 
Coinsurance  on  the  Mortgage. 
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(b)  The  Contract  of  Coinsurance  may, 
at  the  option  of  the  Commissioner,  be 
terminated  in  the  event  of  the 
assignment  or  transfer  of  interest  of  a 
Coinsured  Mortgage  which  does  not 
meet  the  requirements  of  §  252.106. 

(c)  When  the  Coinsurance  Contract  is 
terminated,  all  of  the  rights  and 
obligations  of  the  Mortgagor  and  the 
lender,  including  the  obligation  to  pay 
MIP,  will  terminate. 

§  252.814  Notice  and  date  of  termination 
by  Commissioner. 

The  Commissioner  will  notify  the 
lender  that  the  contract  of  coinsurance 
on  a  Mortgage  has  been  terminated  and 
will  estabUsh  the  effective  date  of  the 
termination.  The  termination  date  will 
be  the  last  day  of  the  month  in  which 
any  one  of  the  events  specified  in 
§  252.813  occurs. 

Claim  Procedure  and  Payment  of 
Insurance  Benefits 

§  252.815  Notice  of  election  to  acquire 
property  and  file  a  claim. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  the 
lender  must  notify  the  Commissioner  of 
its  election  to  acquire  the  property  and 
its  intention  to  file  a  claim  for  insurance 
benefits  within  75  days  of  the  date  of 
default.  The  Commissioner  will  approve 
an  extension  of  the  75-day  deadline  if 
the  Commissioner  determines  that:  (a) 
the  lender  and  the  Mortgagor  are 
diligently  pursuing  reinstatement  of  the 
Mortgage,  and  (b)  reinstatement  of  the 
Mortgage  and  resolution  of  the  problems 
that  led  to  the  default  are  feasible. 

§  252.816  Acquisition  of  property. 

Unless  the  Commissioner  has  given 
the  lender  a  written  extension,  within  30 
days  after  submitting  the  notice  required 
by  §  252.815,  the  lender  must  institute 
action  either  to  foreclose  the  Mortgage 
or  acquire  title  to  the  Mortgaged 
property  through  deed-in-lieu  of 
foreclosure.  The  lender  must  exercise 
reasonable  diligence  in  pursuing  this 
action,  and  must  promptly  report  to  the 
Commissioner  any  developments  that 
might  delay  the  completion  of 
acquisition.  During  the  period  that  the 
lender  controls  the  property,  it  must 
adhere  to  the  Commissioner's 
requirements  for  project  management, 
as  set  forth  in  the  regulatory  agreement 
and  the  Commissioner's  administrative 
procedures. 

§  252.817  Deed  in  lieu  of  foreclosure. 

In  lieu  of  instituting  or  completing  a 
foreclosure,  the  lender  may  acquire  the 
property  by  voluntary  conveyance  from 
the  Mortgagor.  The  lender  may  accept  a 
deed-in-lieu  of  foreclosure  if: 


(a)  The  Mortgage  is  in  default  at  the 
time  the  deed  is  executed  and  delivered; 

(b)  The  credit  instrument  is  cancelled 
and  surrendered  to  the  Mortgagor; 

(c)  The  Mortgage  of  record  is  satisfied 
as  a  part  of  the  consideration  for  the 
conveyance;  and 

(d)  The  deed  from  the  Mortgagor 
conveys  marketable  title  and  contains  a 
covenant  that  warrants  against  the  acts 
of  the  grantor  and  all  claims  by,  through, 
or  under  the  grantor. 

§  252.818  Disposition  of  property  and 
application  for  Insurance  benefits. 

(a)  After  the  acquisition  of  marketable 
title  to  the  property,  the  lender  must 
obtain  two  appraisals  of  the  property 
performed  by  independent  appraisers. 

The  lender  must  select  the  appraisers 
from  a  panel  approved  by  the 
Commissioner.  'The  appraisals  must 
estimate  the  market  value  of  the 
property,  as  of  the  date  of  acquisition, 
for  its  highest  and  best  use.  The  higher 
of  the  two  appraisal  values  shall  be 
deemed  the  appraisal  value  for  purposes 
of  this  subpart. 

(b)  After  the  lender  sells  the  property, 
or  after  the  end  of  12  months  from  the 
date  of  acquisition  of  title,  whichever 
occurs  first,  the  lender  may  file  a  claim 
for  any  insurance  bemfits  to  which  it  is 
entitled  under  §  252.820.  The  lender 
must  file  the  claim  no  later  than  15  days 
after  the  sale,  or  expiration  of  the  12- 
month  period,  whichever  is  applicable, 
or  Mortgage  interest  will  be  curtailed  in 
accordance  with  §  252.821(b). 

(c)  The  lender  must  file  the  claim  on  a 
form  approved  by  the  Commissioner  and 
must  state  the  sales  price  and  the 
income  and  expenses  incurred  in 
connection  with  the  acquisition,  repair, 
operation,  and  sale  of  the  property.  The 
lender  must  also  submit  evidence  in 
support  of  the  claim,  as  prescribed  by 
the  Commissioner,  including  the 
appraisals  required  by  paragraph  (a)  of 
this  section,  and  ledger  records  and 
documentation  for  all  accounts  relating 
to  the  Mortgage  transaction. 

(d)  If  the  property  has  not  been 
disposed  of  at  the  time  of  the  lender’s 
request  for  payment,  the  lender  must  use 
the  higher  of  the  two  appraised  values  of 
the  property  secured  in  accordance  with 
paragraph  (a)  of  this  section  in  its 
notification  to  the  Commissioner,  in  lieu 
of  the  sales  price. 

§  232.819  Method  of  payment 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
provisions  of  24  CFR  207.259(e)  will 
apply,  except  that  the  debentures  will  be 


dated  as  of  the  date  of  settlement  of  the 
claim. 

§  252.820  Amount  of  payment 

(a)  The  basis  for  the  computation  of 
insurance  benefits  will  be*. 

(1)  The  principal  balance  of  the 
Mortgage  unpaid  as  of  the  date  of  the 
institution  of  foreclosure  proceedings  or 
the  date  of  acquisition  of  the  property 
by  deed-in-lieu  of  foreclosure: 

(2)  Plus  all  items  set  forth  in  §  252.821; 

(3)  Less  all  items  set  forth  in  §  252.822. 

(b)  The  Commissioner  will  pay 
insurance  benefits  equal  to  85  percent  of 
the  amount  computed  under  paragraph 
(a)  of  this  section  if  the  lender: 

(1)  has  obtained  no  insurance  of  its 
coinsurance  risk, 

(2)  has  insured  50  percent  or  less  of  its 
coinsurance  risk  or 

(3)  is  a  State  Housing  Agency  eligible 
as  a  lender  under  §  203.7(c)  of  this 
chapter  that  obtained  reinsurance  from 
an  authorized  public  mortgage  insurer 
for  any  portion  or  all  of  its  coinsurance 
risk,  where  the  Commissioner  finds  an 
identity  of  interest  exists  between  the 
State  Housing  Agency  and  the  public 
mortgage  insurer. 

(c)  The  Commissioner  will  pay 
insurance  benefits  equal  to  72.25  percent 
of  the  amount  computed  under 
paragraph  (a)  of  this  section  if  the  lender 
has  obtained  insurance  for  either  more 
than  50  percent  of  its  coinsurance  risk  or 
that  portion  of  its  coinsurance  risk  that 
equals  the  maximum  amount  that  the 
insurer  is  authorized  to  insure. 

(d)  This  paragraph  sets  forth  the 
amount  of  coinsurance  benefits  to  be 
paid  when  the  amount  of  reinsurance 
obtained  by  the  lender  changes.  If 
reinsurance  is  increased  after  initial  or 
final  endorsement,  HUD's  insurance 
benefits  will  be  reduced  accordingly. 
HUD’s  insurance  benefits  will  not  be 
increased  if  reinsurance  is  reduced  or 
cancelled  after  final  endorsement. 

§  252.821  Items  included  in  payment. 

In  computing  insurance  benefits,  the 
following  items  will  be  added  to  the 
amount  described  in  §  252.820(a)(1): 

(a)  The  amount  of  all  payments  that 
the  lender  made  from  its  own  funds  and 
not  from  project  income  for: 

(1)  Taxes,  special  assessments,  and 
water  bills  that  are  liens  before  the 
Mortgage; 

(2)  Fire  and  hazard  insurance  on  the 
property:  and 

(3)  Any  Mortgage  insurance  premiums 
paid  after  the  date  of  default.  However, 
HUD  will  not  reimburse  the  lender  for 
any  interest,  late  charge  or  other 
penalties  imposed  because  of  the 
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lender's  failure  to  make  the  required 
payments  when  due. 

(b)  An  amount  equivalent  to  Mortgage 
interest  on  the  unpaid  principal  balance 
of  the  Mortgage  on  the  date  the  lender 
initiated  foreclosure  proceedings  or  on 
the  date  the  lender  acquired  title  to  the 
property  through  deed-in-lieu  of 
foreclosure.  This  interest  will  be 
payable  from  the  date  of  default  to  the 
date  of  payment  of  the  insurance 
benefits.  However,  if  the  lender  fails  to 
meet  any  of  the  requirements  of 

§§  252.810,  252.815,  252.816,  or 
252.818(b),  within  the  specihed  time 
(including  any  permissible  extension  of 
time],  the  accrual  of  interest  allowance 
on  the  cash  payment  will  be  curtailed  by 
the  number  of  days  by  which  the 
required  action  was  late. 

(c)  An  amount  not  in  excess  of  two- 
thirds  of  the  costs  actually  paid  by  the 
lender  and  approved  by  the 
Commissioner  of  acquiring  the  property. 
These  costs  may  not  include  loss  or 
damage  resulting  from  the  invalidity  or 
unenforceability  of  the  Mortgage  lien  or 
the  unmarketability  of  the  Mortgagor’s 
title. 

(d)  Reasonable  payments  that  the 
lender  made  from  its  own  funds  and  not 
from  project  income  for: 

(1)  Ordinary  and  necessary 
preservation,  operation  and 
maintenance  of  the  property; 

(2)  Repairs  necessary  to  meet  the 
objectives  of  the  HUD  minimum 
property  standards,  those  required  by 
local  law,  and  additional  repairs  that 
HUD  specifically  approved  in  advance; 
and 

(3)  Ordinary  and  necessary  expenses 
in  connection  with  the  sale  of  the 
property. 

§  252.822  Items  deducted  from  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  deducted  from 
the  amount  described  in  §  252.820(a)(l]: 

(a)  An  amount  equal  to  five  percent  of 
the  outstanding  principal  balance  of  the 
Mortgage  on  the  date  the  lender 
instituted  foreclosure  proceedings  or 
acquired  title  to  the  property  through 
deed-in-lieu  of  foreclosure; 

(b)  All  amounts  received  by  the  lender 
on  account  of  the  Mortgage  after  the 
institution  of  foreclosure  proceedings  or 
the  acquisition  of  the  property  through 
deed-in-lieu  of  foreclosure  after  default, 
and  any  other  reimbursement  to  the 
lender,  other  than  under  the 
Coinsurance  Contract; 

(c)  All  cash  or  funds  related  to  the 
mortgaged  property  that  the  lender 
holds  (or  to  which  it  is  entitled) 
including  deposits  and  escrows  made 
for  the  account  of  the  Mortgagor. 
However,  for  any  Mortgage  comprising  a 


GNMA  pool,  this  deduction  must 
exclude  any  funds  in  the  lender-issuer’s 
custodial  accounts  and  collateral 
funding  a  GNMA  Deposit  Agreement 
relating  to  the  lender-issuer  loss 
exposure  during  the  GNMA  Indemnity 
Period; 

(d)  The  amount  of  any  undrawn 
balance  under  a  letter  of  credit  that  the 
lender  accepted  in  lieu  of  a  cash  deposit 
for  an  escrow  agreement; 

(e)  Any  net  income  from  the 
Mortgaged  property  that  the  lender 
received  after  the  date  of  default; 

(f)  The  proceeds  from  the  sale  of  the 
project  or  the  appraised  value  of  the 
project  as  provided  in  §  252.818,  as 
follows: 

(1)  If  the  lender  disposes  of  the  Project 
through  a  negotiated  sale,  the  amount 
deducted  will  be  the  higher  of  the  sales 
price  or  the  appraised  value; 

(2)  If  the  lender  disposes  of  the  project 
through  a  competitive  bid  procedure 
approved  by  the  Commissioner,  the 
amount  deducted  will  be  the  sales  price, 
even  if  it  is  lower  than  the  appraised 
value. 

(3)  If  the  lender  has  not  disposed  of 
the  project  within  12  months  from  the 
date  of  acquisition,  the  amount  deducted 
will  be  the  appraised  value;  and 

(g)  Any  and  all  claims  that  the  lender 
has  acquired  in  connection  with  the 
acquisition  and  sale  of  the  property. 
Claims  include  but  are  not  limited  to 
returned  premiums  from  cancelled 
insurance  policies,  interest  on 
investments  of  reserve  for  replacement 
funds,  tax  refunds,  refunds  of  deposits 
left  with  utility  companies,  and  amounts 
received  as  proceeds  of  a  receivership. 

§252.823  [Reserved] 

Remedies  for  Default  by  a  Lender-Issuer 
Under  the  Government  National 
Mortgage  Association  (GNMA) 
Mortgage-Backed  Securities  Program 

§  252.824  Indemnification  of  GNMA. 

(a)  If,  after  the  Commissioner  pays  a 
coinsurance  claim,  the  lender-issuer 
fails  to  pay  the  full  amount  owed  to  a 
holder  of  securities  guaranteed  by 
GNMA  and  backed  by  a  coinsured  loan, 
the  Commissioner  will  reimburse  the 
Association  for  the  amount  the 
Association  must  pay  securities  holders 
as  a  result  of  the  lender’s  default  in 
payment. 

(b)  This  amount  will  not  exceed  25 
percent  or  37.75  percent  (whichever  is 
appropriate)  of  the  amount  computed 
under  §  252.820,  plus  the  amount 
referenced  in  §  252.822(a).  The 
Commissioner  will  make  payment  in 
cash.  After  payment  by  the 
Commissioner,  the  lender-issuer  will 


have  no  claim  against  the  Commissioner 
for  any  such  funds. 

§  252.825  Withdrawal  of  lander  approval. 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer’s  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  Commissioner  may 
request  that  the  Mortgagee  Review 
Board  withdraw  approval  of  the  lender- 
issuer  as  HUD-approved  Mortgagee, 
under  the  provisions  of  Part  25  of  this 
title. 

§  252.826  HUD  recourse  against  lender- 
issuer. 

If  the  Commissioner  is  required  to 
make  payments  to  GNMA  because  of 
the  lender-issuer’s  failure  to  pay  any 
amount  owed  to  a  holder  of  GNMA 
securities  backed  by  a  Coinsured 
Mortgage,  the  lender-issuer  will  be 
liable  for  reimbursing  the  Commissioner 
for  the  payments. 

§  252.827  GNMA  right  to  assignment. 

If  the  lender-issuer  defaults  on  its 
obligations  under  the  GNMA  Mortgage- 
Backed  Securities  Program,  GNMA  will 
have  the  right,  notwithstanding  the 
requirements  of  §  252.106,  to  cause  all 
Coinsured  Mortgages  held  in  GNMA 
pools  by  the  defaulting  coinsuring 
lender-issuer  to  be  assigned  to  another 
GNMA-approved  coinsuring  lender- 
issuer  or  to  itself. 

(a) (1)  For  any  Coinsured  Mortgage 
that  is  not  in  default  and  is  held  by  a 
defaulting  lender-issuer,  GNMA  will 
first  attempt  to  have  the  Mortgage 
assigned  to  another  eligible  coinsuring 
lender  by  soliciting  offers  to  assume  the 
defaulting  lender-issuer’s  rights  and 
obligations  under  the  Mortgage  from 
those  eligible  coinsuring  lenders  that  are 
indicated  on  a  periodically  updated 
listing  furnished  to  GNMA  by  the 
Commissioner  and  that  are  also  GNMA 
issuers. 

(2)  If  GNMA  rejects  all  offers  or  no 
offers  are  received,  GNMA  will  have  the 
right  to  perfect  an  assignment  of  the 
Mortgage  to  itself. 

(b)  For  any  Coinsured  Mortgage  that 
is  in  default  and  held  by  a  defaulting 
lender-issuer,  GNMA  will  have  the  right 
to  perfect  an  assignment  of  the 
Coinsured  Mortgage  directly  to  itself 
before  extinguishing  the  Mortgage  by 
completion  of  foreclosure  action  or 
acquisition  of  title  by  deed-in-lieu  of 
foreclosure. 

(c)  GNMA,  as  assignee,  will  give  the 
Commissioner  written  notice  within  30 
days  after  taking  a  Mortgage  by 
assignment  in  accordance  with  this 
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section,  in  order  to  allow  an  appropriate 
endorsement  and  necessary  changes  in 
the  Commissioner’s  records. 

(d)  The  Commissioner  will  endorse 
any  Mortgage  assigned  to  GNMA  as 
provided  by  this  section  for  full 
insurance  effective  as  of  the  date  of 
assignment  in  accordance  with  the 
appropriate  provisions  of  24  CFR  Part 
232.  Any  future  insurance  claim  by 
GNMA  or  any  assignment  of  the  fully 
insured  Mortgage  will  be  governed  by 
the  appropriate  provisions  of  24  CFR 
Part  232,  except  that  any  payment  will 
be  made  in  cash  instead  of  debentures. 

§  252.828  GNMA  right  to  claim 
coinsurance  benefits  after  lender-issuer’s 
acquisition  of  titte. 

(a)  If,  as  a  result  of  a  default  by  a 
lender-issuer  on  its  obligations  under 
the  GNMA  Mortgage-Backed  Securities 
(MBS)  program,  GNMA  must  pay  any 
amount  owed  to  a  securities  holder, 
GNMA  as  substitute  lender-issuer  shall 
be  entitled  to  file  a  claim  for  and  to 
receive  coinsurance  benefits  in 
accordance  with  this  subpart.  GNMA 
may  file  a  claim  with  the  Commissioner 
immediately  upon  its  declaration  of  the 
lender-issuer’s  default  under  the  GNMA 
MBS  program,  if  the  defaulting  lender- 
issuer  has  acquired  legal  title  to 
property  previously  covered  by  a 
coinsured  mortgage  ("coinsured 
property")  but  has  not  received 
coinsurance  benefits  under  this  subpart, 
and  if  the  defaulting  lender-issuer 
cannot  or  will  not  convey  legal  title  to 
the  coinsured  property  to  GNMA.  Such  a 
claim  may  be  filed  by  GNMA 
notwithstanding  the  requirements  of 
§  252.818(b)  that  claims  be  submitted 
after  the  sale  of  the  coinsured  property 
or  the  expiration  of  12  months  from  the 
acquisition  of  title.  The  claim  shall  be 
based  upon  property  appraisals 
obtained  by  the  lender-issuer  at  the  time 
of  acquisition  of  title,  or,  in  the  absence 
of  such  appraisals,  upon  appraisals 
obtained  by  GNMA  after  default  of  the 
lender-issuer.  The  lender-issuer  will 
have  no  claim  against  the  Commissioner 
for  any  payment  pursuant  to  this 
section. 

(b)  If,  as  a  result  of  the  lender-issuer’s 
default,  the  full  amount  paid  by  GNMA 
to  one  or  more  securities  holders 
exceeds  the  amount  of  coinsurance 
benefits  paid  by  the  Commissioner  to 
GNMA  under  paragraph  (a)  with  respect 
to  the  Coinsured  Mortgage  that  backed 
the  securities,  then  the  Commissioner 
shall  reimburse  GNMA  for  such 
additional  amount  in  accordance  with 

§  252.824(b). 

(c)  For  any  Coinsured  Mortgage  that  is 
to  be  included  in  a  GNMA  MBS  pool, 
GNMA  shall  obtain  an  assignment  by 


contract  of  any  future  right  of  the  lender- 
issuer  to  collect  coinsurance  benefits  on 
the  Coinsured  Mortgage  followng  the 
lender-issuer’s  acquisition  of  legal  title 
to  the  underlying  coinsurance  property 
on  behalf  of  securities  holders  and 
GNMA.  Such  assignment  shall  become 
effective  upon  default  by  any  lender- 
issuer  after  its  acquisition  of  legal  title 
to  the  coinsured  property. 

(d)  If  the  lender-issuer  is  unable  or 
unwilling  to  transfer  legal  title  to  the 
coinsured  property  promptly  to  GNMA, 
GNMA  shall  take  all  necessary  and 
appropriate  action  to  obtain  legal  title  to 
it.  Upon  receipt  of  legal  title,  GNMA 
shall  convey  the  coinsured  property  to 
the  Commissioner.  In  the  event  GNMA 
cannot  acquire  legal  title,  GNMA  shall 
transfer  to  the  Commissioner  any  other 
rights  or  interests  it  possesses  in  the 
coinsured  property. 

(e)  GNMA  shall  reimburse  the 
Commissioner  in  an  amount  not  to 
exceed  the  amount  of  any  payment  by 
the  Commissioner  to  GNMA  under 
paragraph  (a)  if  the  Commissioner  is 
required  to  pay  coinsurance  proceeds 
under  this  subpart  to  any  party  other 
than  GNMA  with  respect  to  the 
Coinsured  Mortgage. 

Subpart ) — Coinsurance  of  Mortgages 
Covering  Existing  Projects 

§  252.901  Mortgages  covering  existing 
Insured  projects  eligible  for  coinsurance. 

Notwithstanding  the  generally 
applicable  requirement  that  mortgages 
coinsured  under  this  part  be  limited  to 
Projects  to  be  constructed  or 
substantially  rehabilitated  after 
commitment  for  coinsurance,  a  mortgage 
executed  in  connection  with  the 
purchase  or  refinancing  of  an  existing 
Project  covered  by  a  mortgage  insured 
by  the  Commissioner  may  be  coinsured 
under  this  subpart  pursuant  to  section 
223(f)  of  the  Act.  A  mortgage  coinsured 
pursuant  to  this  subpart  shall  meet  all 
other  requirements  of  this  part  except  as 
expressly  modified  by  this  subpart. 

§  252.902  Eligible  project 

(a)  Notwithstanding  the  requirements 
set  forth  in  §  252.201,  existing  Projects 
covered  by  a  mortgage  insured  by  the 
Commissioner  (with  such  repairs  and 
improvements  as  are  determined  by  the 
lender  to  be  necessary)  are  eligible  for 
coinsurance  under  this  subpart.  The 
Project  must  not  require  substantial 
rehabilitation  as  defined  in  §  252.3  and 
three  years  must  have  elapsed  from  the 
date  of  completion  of  construction  or 
substantial  rehabilitation  of  the  Project, 
or  from  the  beginning  of  occupancy, 
whichever  is  later,  to  the  date  of 
application  for  coinsurance.  In  addition: 


(b)  The  Project  must  presently  be  at 
sustaining  occupancy  (occupancy  that 
would  produce  income  sufficient  to  pay 
operating  expenses,  annual  debt  service 
and  reserve  fund  for  replacement 
requirements)  as  determined  by  the 
coinsuring  lender,  before  endorsement 
of  the  Project  for  coinsurance; 
alternatively,  the  mortgagor  must 
provide  an  operating  deficit  fund  at  the 
time  of  endorsement  for  coinsurance,  in 
an  amount,  and  under  an  agreement, 
approved  by  the  coinsuring  lender  in 
accordance  with  standards  established 
by  the  Commissioner. 

§  252.903  Maximum  mortgage  limitations. 

Notwithstanding  the  maxiiniun 
mortgage  limitations  set  forth  m 
§  252.203,  a  mortgage  within  the  limits 
set  forth  in  this  section  shall  be  eligible 
for  coinsurance  under  this  subpart. 

(a)  Value  limit.  The  coinsured 
mortgage  shall  involve  a  principal 
obligation  of  not  in  excess  of  eighty-five 
percent  (85%)  of  the  coinsuring  lender’s 
estimate  of  the  value  of  the  Project, 
including  major  movable  equipment  to 
be  used  in  its  operation  and  any  repairs 
and  improvements.  The  coinsuring 
lender’s  estimate  of  value  shall  result 
from  consideration  of: 

(1)  Estimated  market  value  of  the 
Project  by  capitalization, 

(2)  Estimated  market  value  of  the 
Project  by  direct  sales  comparison,  and 

(3)  Total  estimated  replacement  cost 
of  the  Project. 

In  the  event  the  mortgage  is  secured  by 
a  leasehold  estate  rather  than  a  fee 
simple  estate,  the  value  of  the  property 
described  in  the  mortgage  shall  be  the 
value  of  the  leasehold  estate  (as 
determined  by  the  lender)  which  shall  in 
all  cases  be  less  than  the  value  of  the 
property  in  fee  simple. 

(b)  Debt  service  limit.  The  coinsured 
mortgage  shall  involve  a  principal 
obligation  not  in  excess  of  the  amount 
that  could  be  amortized  by  eighty-five 
percent  (85%)  of  net  projected  Project 
income  available  for  payment  of  debt 
service.  Net  projected  Project  income 
available  for  payment  of  debt  service 
shall  be  determined  by  reducing  the 
coinsuring  lender’s  estimated  gross 
income  for  the  Project  by  a  vacancy  and 
collection  loss  factor  and  by  the  cost  of 
all  estimated  operating  expenses, 
including  deposits  to  the  reserve  for 
replacements  and  taxes,  and  by  the 
return  attributable  to  business 
operations. 

(c)  Project  to  be  refinanced — 
additional  limit.  In  addition  to  meeting 
the  requirements  of  paragraphs  (a)  and 
(b)  of  this  section,  if  the  Project  is  to  be 
refinanced  by  the  coinsured  mortgage 
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[i.e.,  without  a  change  of  ownership  or 
with  the  Project  sold  to  a  purchaser  who 
has  an  identity  of  interest  as  defined  by 
the  Commissioner  with  the  seller  with 
the  purchase  to  be  financed  with  the 
coinsured  mortgage),  then  the  maximum 
mortgage  amount  must  not  exceed  the 
cost  to  reHnance  the  existing 
indebtedness,  which  will  consist  of  the 
following  items,  the  eligibility  and 
amounts  of  which  must  be  determined 
by  the  coinsuring  lender: 

(1)  The  amount  required  to  pay  off  the 
existing  indebtedness; 

(2)  The  amount  of  the  initial  deposit 
for  the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  lender  fees  under 
§  252.206; 

(4)  The  estimated  repair  costs,  if  any; 

(5)  Architect's  and  engineer’s  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

(d)  Project  to  be  acquired— additional 
limit.  In  addition  to  meeting  the 
requirements  of  paragraphs  (a)  and  (b) 
of  this  section,  if  the  Project  is  to  be 
acquired  by  the  mortgagor  and  the 
purchase  price  is  to  be  financed  with  the 
insured  mortgage,  the  maximum  amount 
must  not  exceed  eighty-five  percent 
(85%)  of  the  cost  of  acquisition  as 
determined  by  the  lender.  The  cost  of 
acquisition  shall  consist  of  the  following 
items,  to  the  extent  that  each  item 
(except  for  item  numbered  (1))  is  paid  by 
the  purchaser  separately  from  the 
purchase  price.  'The  eligibility  and 
amounts  of  these  items  must  be 
determined  in  accordance  with 
standards  established  by  the 
Commissioner. 

(1)  Purchase  price  as  indicated  in  the 
purchase  agreement; 

(2)  An  amount  for  the  initial  deposit  to 
the  reserve  fund  for  replacements; 

(3)  Reasonable  and  customary  legal, 
organizational,  title,  and  recording 
expenses,  including  mortgages  fees 
under  §  255.206; 

(4)  The  estimated  repair  cost,  if  any; 

(5)  Architect’s  and  engineer’s  fees, 
municipal  inspection  fees,  and  any  other 
required  professional  or  inspection  fees. 

§  252.904  Term  of  the  mortgage. 

Notwithstanding  the  provisions  of 
§  252.205,  a  mortgage  coinsured  under 
this  subpart  must  have  a  maturity 
satisfactory  to  the  coinsuring  lender, 
which  is  not  less  than  10  years,  nor  more 
than  the  lesser  of  35  years  or  75  percent 
of  the  estimated  remaining  economic  life 
of  the  physical  improvements.  The  term 
of  the  mortgage  will  begin  on  the  Hrst 
day  of  the  second  month  following  the 
date  of  endorsement  of  the  mortgage  for 
coinsurance. 


§  252.905  Labor  standards  and  prevailing 
wage  requirements. 

The  provisions  of  §  §  252.209  and 
252.301(e)  of  this  part  shall  not  apply  to 
mortgages  coinsured  under 
commitments  issued  in  accordance  with 
this  subpart. 

§  252.906  Processing  and  commKment. 

Except  where  otherwise  speciHed  in 
this  section,  the  provisions  of  §  252.302 
shall  not  apply  to  mortgages  coinsured 
under  this  subpart. 

(a)  After  acceptance  of  an  application 
for  a  commitment  to  coinsure,  the 
coinsuring  lender  will  determine  the 
maximum  coinsurable  Mortgage,  review 
any  list  of  repairs  for  compliance  with 
HUD  standards,  determine  the 
acceptability  of  the  proposed 
management  agent,  and  make  other 
determinations  necessary  to  assure 
acceptability  of  the  proposed  Project. 

The  lender  must  make  these 
determinations  in  the  manner  prescribed 
by  the  Commissioner. 

(b)  Paragrah  (b)  of  §  252.302  applies  to 
mortgages  coinsured  under  this  subpart. 

(c)  Paragraph  (c)  of  §  252.302  applies 
to  mortgages  coinsured  under  this 
subpart. 

(d)  An  application  may  be  made  for  a 
commitment  that  provides  for  the 
coinsurance  of  the  mortgage  after 
completion  of  repairs  and  improvements 
or  for  a  commitment  that  provides,  in 
accordance  with  standards  established 
by  the  Commissioner,  for  the  completion 
of  speciHed  repairs  and  improvements 
after  endorsement. 

§  252.907  Payment  of  MIP  by  Mortgagor 
and  lender. 

(a)  Amount  of  MIP  to  be  collected 
from  the  Mortgagor.  (1)  Before 
endorsement  of  the  Mortgage  for 
coinsurance,  the  lender  must  collect 
from  the  Mortgagor  an  initial  MIP  which 
shall  not  exceed  the  sum  of  one  percent 
per  year  of  the  average  outstanding 
principal  balance  of  the  Coinsured 
Mortgage,  calculated  from  the  date  of 
endorsement  for  Coinsurance  to  one 
year  after  the  due  date  of  the  first 
payment  to  principal. 

(2)  For  each  year  thereafter,  the  lender 
must  collect  from  the  Mortgagor  and 
place  in  escrow  monthly  MIP  sufficient 
to  accumulate  0.5  percent  of  the  average 
principal  balance  outstanding  during  the 
upcoming  year.  No  adjustments  may  be 
made  for  delinquent  payments  or 
prepayments  on  the  Mortgage,  except  as 
provided  in  §  252.804. 

(b)  Payment  of  MIP  by  the  lender.  (1) 
At  endorsement,  the  lender  must  pay  to 
the  Commissioner  an  initial  MIP  equal 
to  0.65  percent  of  the  face  amount  of  the 
Mortgage.  Following  endorsement,  the 


Commissioner  will  adjust  the  initial  MIP 
so  that  it  equals  0.65  percent  per  year  of 
the  average  outstanding  balance  of  the 
Mortgage  from  the  date  of  endorsement 
to  one  year  after  the  due  date  of  the  first 
payment  to  principal.  If  this  adjusted 
amount  is  more  than  the  amount  paid  by 
the  lender  at  endorsement,  the 
Commissioner  will  bill  the  lender  for  the 
difference.  If  the  adjusted  amount  is 
lower  than  the  amount  paid  by  the 
lender  at  endorsement,  the 
Commissioner  will  refund  the  excess 
amount  to  the  lender  for  application  to 
the  Mortgagor’s  account. 

(2)  Beginning  on  the  anniversary  of 
the  date  on  which  the  first  principal 
payment  was  due  and  continuing 
annually  thereafter  until  the 
Coinsurance  Contract  is  terminated,  the 
lender  must  pay  to  the  Commissioner  a 
MIP  equal  to  0.4  percent  of  the  average 
outstanding  principal  balance  for  the  12 
months  following  the  date  the  premium 
becomes  available.  The  average 
outstanding  principal  balance  is 
computed  using  the  project’s 
amortization  schedule.  No  adjustments 
may  be  made  for  delinquent  payments, 
or  Mortgage  prepayments,  except  as 
provided  in  §  252.804. 

PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REFINANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

7.  The  authority  citation  for  24  CFR 
Part  255  continues  to  read  as  follows; 

Authority;  Secs.  211  and  244,  National 
Housing  Act  (12  U.S.C.  1715b  and  1715z-(9): 
sec.  7(d),  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  3535(d)). 

8.  24  CFR  Part  255  is  amended  by 
adding  a  new  undesignated  center 
heading  and  new  §  255.806  to  read  as 
follows: 

Protection  of  Mortgage  Security 

§  255.806  Annual  physical  Inspection. 

As  long  as  the  mortgage  is  coinsured 
by  the  Commissioner,  the  lender  must 
ascertain  the  general  physical  condition 
of  the  property  at  least  once  in  each 
calendar  year.  The  lender  must  furnish 
the  Commissioner  and  the  mortgagor  a 
copy  of  its  inspection  report,  which  must 
contain  the  lender’s  recommendations 
for  any  corrective  actions. 

9.  Section  255.819  is  revised  to  read  as 
follows: 

§  255.819  Method  of  payment 

The  Commissioner  will  pay  insurance 
benefits  in  cash,  unless  the  lender  files  a 
written  request  for  payment  in 
debentures.  In  the  event  that  the  lender 
requests  debentures,  all  of  the 
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provisions  of  24  CFR  207.249(e]  will 
apply,  except  that  the  debentures  will  be 
dated  as  of  the  date  of  settlement  of  the 
claim. 

10.  Section  255.822  is  amended  by 
revising  the  introductory  text  and 
paragraph  (f)  introductory  text  to  read 
as  follows: 

§  255.822  Items  deducted  from  payment 

In  computing  insurance  benefits,  the 
following  items  will  be  deducted  from 
the  amount  described  in  §  255.820(a)(1): 

*  *  «  *  * 

(f)  The  proceeds  hx)m  the  sale  of  the 
project,  or  the  appraised  value  of  the 


project  as  provided  in  §  255.818  as 
follows: 

***** 

11.  Section  255.824(b)  is  revised  to 
read  as  follows: 

§  255.824  Indemnification  of  GNMA. 
***** 

(b)  This  amount  will  not  exceed  15 
percent  or  27.75  percent  (whichever  is 
appropriate)  of  the  amount  computed 
under  §  255.820,  plus  the  amount 
computed  under  §  255.822(a),  except 
that,  in  the  case  of  mortgages  for  which 
insurance  benefits  are  payable  under 


§  255.823,  the  amount  will  not  exceed  10 
percent  of  the  unpaid  principal  balance 
and  10  percent  of  the  interest  arrears 
under  the  mortgage  determined  under 
§  255.823(b).  The  Commissioner  will 
make  payment  in  cash.  After  payment 
by  the  Commissioner,  the  lender-issuer 
will  have  no  claim  against  the 
Commissioner  for  any  such  funds. 

Date:  August  5, 1988. 

Thomas  T.  Demery, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

[FR  Doc.  88-19535  Filed  8-30-88;  8:45  am] 
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